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Authorised Version No. 005

Environment Protection Act 2017
No. 51 of 2017

Authorised Version incorporating amendments as at
1 July 2021

The Parliament of Victoria enacts:

Chapter 1—Preliminary
1 Purposes
The main purposes of this Act are—

(a) to provide for the continuation of the
Environment Protection Authority; and

(b) to specify a new objective of the
Environment Protection Authority; and

(c) to provide for a new governance structure of
the continued Environment Protection
Authority; and

(d) to provide for the Governing Board of the
Environment Protection Authority; and

(e) to set out principles of environment
protection; and

(f) to set out the legislative framework for the
protection of human health and the
environment from pollution and waste; and

(9) to provide for a general environmental duty
to minimise risks of harm to human health
and the environment from pollution or waste;
and

Authorised by the Chief Parliamentary Counsel

1

Pt 1 (Heading)
substituted as
Ch.1
(Heading) by
No. 39/2018
S.4.

S. 1(e)
inserted by
No. 39/2018
s. 5(1).

S.1()
inserted by

No. 39/2018
s. 5(1).

S.1(9)
inserted by
No. 39/2018
s. 5(1).



S. 1(h)
inserted by
No. 39/2018
s. 5(2).

S.10)
inserted by
No. 39/2018
s. 5(1).

S.10)
inserted by
No. 39/2018
s. 5(2).

S. 1(k)
inserted by
No. 39/2018
s. 5(1).

S.10)
inserted by
No. 39/2018
s. 5(2).

S.1(m)
inserted by
No. 39/2018
s. 5(1).

S.1(e)
renumbered
as s. 1(0) by
No. 39/2018
s. 5(2)(@),
amended by
No. 39/2018
s. 5(2)(b)(c).

Environment Protection Act 2017
No. 51 of 2017

(h)

(i)

()

(k)

(1)

(m)

(0)

to establish a permissions scheme that
enables the Environment Protection
Authority to issue or grant development
licences, operating licences, pilot project
licences, permits and registrations; and

to provide a framework for the management
of waste; and

to provide for waste and resource recovery
infrastructure and planning; and

to enable the Environment Protection
Authority and authorised officers to ensure
compliance with the Act and require action
to manage risks of harm to human health and
the environment from pollution or waste; and

to provide for a system of criminal and civil
penalties; and

to provide for a system of civil remedies and
compensation orders available to the Court;
and

to make consequential amendments to the
Public Administration Act 2004 and other
Acts.

2 Commencement

(1) Subject to subsection (2), this Act comes into
operation on a day or days to be proclaimed.

(2) If a provision of this Act does not come into
operation before 1 July 2018, it comes into
operation on that day.
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3 Definitions
(1) Inthis Act—
activity includes—

(@) the storage or possession of waste or
any other substance or thing; or

(b) anything prescribed to be an activity;

advisory committee means a committee
established under section 372;

agent of a vessel means a person or body that
transacts business, in a port, on behalf of the
owner or charterer of the vessel;

analysis includes the taking of a sample or any
test, measurement, calculation or
examination made for the purpose of
determining—

(@) the characteristics of a matter or
substance; or

(b) the effects of a discharge, emission or
deposit of waste or pollution;

analyst means a person appointed as an analyst
under section 245;
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S. 3(1) def. of associate, of another person, means any of the
associate following persons—

inserted by

2‘06(3%218 (@) aspouse, parent, brother, sister or child
amended by of the other person;

No. 27/2019 .

s. 12). (b) a domestic partner of the other person

within the meaning of section 39(1) of
the Relationships Act 2008;

(c) a member of the other person's
household;

(d) aperson who is in a partnership within
the meaning of the Partnerships
Act 1958 with the other person;

(e) a person participating in the
management of the same
unincorporated body as the other
person;

(f) atrustee or beneficiary of the same
trust as the other person;

(g) atrustee of a trust of which the other
person is a beneficiary;

(h) a beneficiary of a trust of which the
other person is a trustee;

(i) if the other person is a body corporate,
an officer or member of the governing
body of the body corporate;

(j) ashareholder of the other person if the
other person is a body corporate (other
than a public company whose shares
are listed on a stock exchange);

(k) a person with whom a chain of
relationships with the other person can
be traced under any one or more of the
above paragraphs;

(I) a prescribed person;
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associated entity has the same meaning as in the
Corporations Act;

authorised officer means a person appointed as an
authorised officer under section 242;

authorised to receive industrial waste, in relation
to a person or a place or premises, means any
of the following—

(@) authorised by a permission to receive
that type of industrial waste;

(b) exempt from a requirement to obtain a
permission to receive that type of
industrial waste;

(c) authorised under section 157(1) to
receive that type of industrial waste;

(d) specified by operation of section 48 as
not required to obtain a permission to
receive that type of industrial waste;

(e) authorised by the regulations, or in
accordance with a process prescribed
by the regulations, to receive that type
of industrial waste;

Authority means the Environment Protection
Authority continued under section 356;
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Barwon South West Waste and Resource
Recovery Group means the Waste and
Resource Recovery Group established for
the Barwon South West Waste and Resource
Recovery Region;

Barwon South West Waste and Resource
Recovery Region means the region that
consists of the municipal districts of the
following councils—

(a) Borough of Queenscliffe Council;
(b) Colac Otway Shire Council;

(c) Corangamite Shire Council,

(d) Glenelg Shire Council,

(e) Greater Geelong City Council,

(F) Moyne Shire Council;

(9) Southern Grampians Shire Council;
(h) Surf Coast Shire Council;

(i) Warrnambool City Council;

better environment plan means a better
environment plan accepted by the Authority
under section 182;

Chairperson means the Chairperson of the
Governing Board appointed under
section 363;
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chief environmental scientist means the chief
environmental scientist appointed under
section 374;

chief executive officer means the chief executive
officer appointed under section 373;

civil penalty order means an order made under
Part 11.5;

civil penalty provision means a provision set out
in the table in section 314,

clean up includes measures or activities—

(@) to investigate and assess the nature and
extent of pollution or waste, including
any harm or risk of harm to human
health and the environment arising
from the pollution or waste; and

(b) to remove, disperse, destroy, dispose

of, abate, neutralise or treat pollution or

waste; and
(c) to restore the environment to a state as

close as practicable to the state it was in

immediately before the discharge or
emission of pollution or the deposit of
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waste, or to any other state, for the
purposes of Part 10.9; and

(d) for the remediation of contaminated
land; and

(e) for the ongoing management of
pollution or waste; and

(f) to do anything necessary for, in
connection with, or in relation to, the
measures set out in paragraph (a), (b),

(c), (d) or (e);

* * * * *

commercially sensitive information means
information that relates to matters of a
business, commercial or financial nature,
the disclosure of which would be likely to
unreasonably expose a person, an authority
or an associated entity to disadvantage;

compliance code means a compliance code
approved under section 100(1);

conduct, in relation to a business or undertaking,
has the meaning given by subsection (4);
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contaminated land has the meaning given in
section 35;

corrupt conduct has the same meaning as in the

Independent Broad-based Anti-corruption

Commission Act 2011;

council has the same meaning as Council has in
section 3(1) of the Local Government
Act 1989;

council officer means—

(@) a Chief Executive Officer within the
meaning of section 3(1) of the Local
Government Act 1989; or

(b) a member of Council staff within the
meaning of section 3(1) of the Local
Government Act 1989;

Court means the County Court, the Magistrates
Court or the Supreme Court;
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court officer means a magistrate or registrar of the
Magistrates' Court;

dangerous litter has the meaning given by
section 112;

deposit, in relation to litter and waste, means the
act of parting with the possession of litter or
waste and includes the disposal of litter or
waste by burning;

deputy Chairperson means the deputy
Chairperson of the Governing Board
appointed under section 363;

development licence means a licence issued under
section 69;

Director, Transport Safety has the same meaning
as in the Transport Integration Act 2010;
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draft Regional Waste and Resource Recovery
Implementation Plan means a Regional
Waste and Resource Recovery
Implementation Plan prepared by a
Waste and Resource Recovery Group for
approval by the Minister;

draft State-Wide Waste and Resource Recovery
Infrastructure Plan means a State-Wide
Waste and Resource Recovery Infrastructure
Plan prepared by Sustainability Victoria for
approval by the Minister;

economic instrument means a measure that
provides financial incentives or disincentives
for the purpose of encouraging protection
of human health and the environment in
economic activity, through incorporating the
costs of harm and risks of harm, including
but not limited to—

(@) ascheme in the nature of a tradeable
permit scheme; and

(b) an environmental offset (however
described);

eligible person, in relation to an application under
Part 11.4, has the meaning given by section
308(1);

Authorised by the Chief Parliamentary Counsel

11

S. 3(1) def. of
draft Regional
Waste and
Resource
Recovery
Implement-
ation Plan
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s.11).

S. 3(1) def. of
draft State-
Wide Waste
and Resource
Recovery
Infrastructure
Plan

inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s.11).

S. 3(1) def. of
economic
instrument
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s.11).

S. 3(1) def. of
eligible
person
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s.11).



S. 3(1) def. of
enforceable
undertaking
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
entertainment
venue
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019

s. 11).

S. 3(1) def. of
environment
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
environment
reference
standard
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
environmental
action notice
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019

s. 11).

Environment Protection Act 2017
No. 51 of 2017

enforceable undertaking means an undertaking
accepted by the Authority under section 300;

entertainment venue means any premises or place
where music is performed or played but does
not include residential premises or a place of
worship;

environment means—

(@) the physical factors of the surroundings
of human beings including the land,
waters, atmosphere, climate, sound,
odours and tastes; and

(b) the biological factors of animals and
plants; and

(c) the social factor of aesthetics;

environment reference standard means an
environment reference standard made under
section 93(1);

environmental action notice means an
environmental action notice issued under
section 274;

Authorised by the Chief Parliamentary Counsel

12



Environment Protection Act 2017
No. 51 of 2017

environmental audit means an environmental
audit conducted in accordance with
section 208;

environmental audit report means a report
prepared under section 212;

environmental audit statement means an
environmental audit statement prepared
under section 210;

environmental auditor means a person appointed
as an environmental auditor under Division 1
of Part 8.3;

environmental value means a use, an attribute or
a function of the environment;
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financial assurance means a financial assurance
provided to the Authority in accordance with
section 219;

general environmental duty means the duty under
section 25(1);

Gippsland Waste and Resource Recovery Group
means the Waste and Resource Recovery
Group established for the Gippsland Waste
and Resource Recovery Region;

Gippsland Waste and Resource Recovery Region
means the region that consists of the
municipal districts of the following
councils—

(@) Bass Coast Shire Council;

(b) Baw Baw Shire Council;

(c) East Gippsland Shire Council;
(d) Latrobe City Council;

(e) South Gippsland Shire Council;
(F) Wellington Shire Council,
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Goulburn Valley Waste and Resource Recovery S. 3(1) def. of

Group means the Waste and Resource S;:me t
. €) aste
Recovery Group established for the and Besource

Goulburn Valley Waste and Resource (F;ecovery
CP. roup

Recovery Region; inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s.11).

Goulburn Valley Waste and Resource Recovery — S-3(Ddef.of

. . . Goulburn
Region means the region that consists of the  valley waste
municipal districts of the following and Resource

. Recovery

councils— Region

. . inserted by
(a) Campaspe Shire Council; No. 39/2018

. . s.6(9) (as
(b) Greater Shepparton City Council; amended by
No. 27/2019

(c) Mitchell Shire Council; s.11).

(d) Moira Shire Council;
(e) Murrindindi Shire Council;
(F) Strathbogie Shire Council;

Governing Board means the Environment S. 3(1) def. of
Governing

Protection Authority Governing Board Board

H . amended by
under section 361; No. 39/2018

s. 6(7).

Grampians Central West Waste and Resource S. 3(1) def. of

Grampians
Recovery Group means the Waste and Central West
Resource Recovery Group established for Waste and

. Resource
the Grampians Central West Waste and Recovery

inn- Group
Resource Recovery Region; inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s.11).
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S. 3(1) def. of Grampians Central West Waste and Resource
grarpapjiavcs t Recovery Region means the region that
Wastoand. consists of the municipal districts of the
Sgigugﬁ; following councils—
Vi
Region i il
inerted by (@) Ararat Rural City Council,
o (b) Ballarat City Council;
e (c) Central Goldfields Shire Council;
.11). . . .
st (d) Golden Plains Shire Council;
(e) Hepburn Shire Council;
(F) Hindmarsh Shire Council;
(g) Horsham Rural City Council,
(h) Moorabool Shire Council,
(i) Northern Grampians Shire Council,
(j) Pyrenees Shire Council;
(k) West Wimmera Shire Council;
() Yarriambiack Shire Council;
S. 3(1) def. of greenhouse gas substance means—
greenhouse
S tance (a) carbon dioxide, methane, nitrous oxide
inserted by or sulphur hexafluoride, whether in a
.39/ o .
206(3?é218 gaseous or liquid state; or
e (b) a hydrofluorocarbon or a
s.12). perfluorocarbon, whether in a gaseous
or liquid state, that is specified in
regulations made under the National
Greenhouse and Energy Reporting
Act 2007 of the Commonwealth;
;(igﬁ et of groundwater means any water contained in or
inserted by occurring in a geological structure or
SNOé(g?’éng formation or an artificial landfill below the
amended by surface of land;
No. 27/2019
s. 11).
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human health includes psychological health;

IBAC means the Independent Broad-based Anti-
corruption Commission established under
section 12 of the Independent Broad-based
Anti-corruption Commission Act 2011,

IBAC personnel has the same meaning as it has in
the Victorian Inspectorate Act 2011,

improvement notice means a notice issued under
section 271(1);

industrial waste means—

(@) waste arising from commercial,
industrial or trade activities or from
laboratories; or

(b) waste prescribed to be industrial waste
for the purposes of this definition;
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information gathering notice means a notice
served by the Authority under section 255;

issue of environmental concern means an issue
that is declared to be an issue of
environmental concern under section 160;

land means any land, whether publicly or
privately owned, and includes—

(@) any buildings or other structures
permanently affixed to the land; and

(b) groundwater;
law enforcement agency includes—

(@) alaw enforcement agency within the
meaning of the Privacy and Data
Protection Act 2014; and

(b) any council;

liable person has the meaning given by
section 144,
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licence means—
(@) adevelopment licence; or
(b) an operating licence; or
(c) apilot project licence;

licence activity, in relation to a licence, means an
activity specified in the licence;

litter has the meaning given by section 112;

litter authority includes—
(@) the Authority; or

(b) any other body created by or under an
Act; or

(c) a Government department; or
(d) acouncil; or

(e) the Secretary, being the body corporate

established by Part 2 of the
Conservation, Forests and Lands
Act 1987; or

(F) abody declared by Order of the

Governor in Council under section 113

to be a litter authority;
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litter enforcement officer means—

(@) a person appointed as a litter
enforcement officer by the Authority
under section 114(1); or

(b) a person appointed as a litter
enforcement officer by a litter authority
under section 114(2); or

(c) aperson appointed as a litter
enforcement officer by the Secretary
under section 114(3); or

(d) an authorised officer; or
(e) apolice officer; or

() a protective services officer appointed
under the Victoria Police Act 2013
who is on duty at, or in the vicinity of, a
designated place within the meaning of
that Act; or

(g) aperson appointed as an authorised
officer under Part 3 of the Victorian
Fisheries Authority Act 2016 for the
purposes of this Act;

Local Government Waste Forum means a Local
Government Waste Forum established under
section 391;
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Loddon Mallee Waste and Resource Recovery S. 3(1) def. of
Group means the Waste and Resource k/loajdldor\l/v t
- ee Waste
Recovery Group established for the Loddon .4 Resource
Mallee Waste and Resource Recovery (F;ecovery
L roup
Reglon! inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s.11).
Loddon Mallee Waste and Resource Recovery 5. 300 def.of
Region means the region that consists of Mallee Waste
the municipal districts of the following and Resource
. Recovery
councils— Region
) . inserted by
(@) Buloke Shire Council; No. 39/2018
. . s.6(9) (as
(b) Gannawarra Shire Council; amended by
No. 27/2019
(c) Greater Bendigo City Council; s.10).

(d) Loddon Shire Council;

(e) Macedon Ranges Shire Council;
(F) Mildura Rural City Council;

() Mount Alexander Shire Council,
(h) Swan Hill Rural City Council;

management or control, in relation to industrial ;ggﬁiﬂeﬂt
waste or priority waste, means exercising or control
management functions in relation to, or serteo oy
control over, the industrial waste or priority 5.60) (@s
H iNO— amended by
waste and includes the following o010

(a) producing or generating waste; s. 12).

(b) collecting, consigning, transferring or
transporting waste;

(c) receiving, handling or storing waste;

(d) undertaking resource recovery or
processing of waste;
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S. 3(1) def. of
Metropolitan
Waste and
Resource
Recovery
Group
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
Metropolitan
Waste and
Resource
Recovery
Region
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

Environment Protection Act 2017
No. 51 of 2017

(e) undertaking waste disposal;

Metropolitan Waste and Resource Recovery
Group means the Waste and Resource
Recovery Group established for the
Metropolitan Waste and Resource Recovery
Region;

Metropolitan Waste and Resource Recovery
Region means the region that consists of
the municipal districts of the following
councils—

(a) Banyule City Council;
(b) Bayside City Council;
(c) Boroondara City Council;
(d) Brimbank City Council,
(e) Cardinia Shire Council;
(F) Casey City Council;
(9) Darebin City Council;
(h) Frankston City Council,
(i) Glen Eira City Council,
(j) Greater Dandenong City Council;
(k) Hobsons Bay City Council;
() Hume City Council;
(m) Kingston City Council;
(n) Knox City Council;
(o) Manningham City Council,
(p) Maribyrnong City Council;
(q) Maroondah City Council,
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() Melbourne City Council;

(s) Melton City Council;

(t) Monash City Council,

(u) Moonee Valley City Council,

(v) Moreland City Council;

(w) Mornington Peninsula Shire Council;

(x) Nillumbik Shire Council;

(y) Port Phillip City Council;

(z) Stonnington City Council,
(za) Whitehorse City Council,
(zb) Whittlesea City Council;

(zc) Wyndham City Council;
(zd) Yarra City Council,
(ze) Yarra Ranges Shire Council;

motor vehicle has the same meaning as in the
Road Safety Act 1986;

municipal district has the same meaning as in the
Local Government Act 1989;
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S. 3(1) def. of
municipal
waste
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
National
Environment
Protection
Council
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
national
environment
protection
measure
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
noise
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
North East
Waste and
Resource
Recovery
Group
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).
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municipal waste means waste arising from
municipal or residential activities, and
includes waste collected by, or on behalf of,
a council, but does not include industrial
waste;

National Environment Protection Council means
the National Environment Protection Council
established by section 8 of the National
Environment Protection Council
(Victoria) Act 1995;

national environment protection measure means
a national environment protection measure
made under section 14(1) of the National
Environment Protection Council
(Victoria) Act 1995;

noise includes sound and vibration;

North East Waste and Resource Recovery Group
means the Waste and Resource Recovery
Group established for the North East Waste
and Resource Recovery Region;
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North East Waste and Resource Recovery S. 3(1) def. of
Region means the region that consists of the w)rt? Easdt
municipal districts of the following Recoutcn
councils— Recovery

Region
i i il inserted by
(@) Alpine Shire Council; O s
(b) Benalla Rural City Council; 5. 80) (as by
(c) Falls Creek Alpine Resort Management '5\',015.7/2019
Board;

(d) Indigo Shire Council,
(e) Mansfield Shire Council;

(F) Mount Buller and Mount Stirling
Alpine Resort Management Board;

(9) Mount Hotham Alpine Resort
Management Board;

(h) Towong Shire Council;
(i) Wangaratta Rural City Council;
(1) Wodonga City Council;

notice to investigate means a notice to investigate F?oﬁf;le) foef- of

issued under section 273; investigate
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s.11).

notifiable contamination has the meaning given ﬁoﬁﬁﬁg’.? of

by section 37; contamination
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s.11).
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S. 3(1) def. of
notifiable
incident
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
officer
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
operating
licence
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
participant
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
permission
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).

Environment Protection Act 2017
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notifiable incident has the meaning given by
section 30;

officer in relation to a body corporate means—

(@) aperson who is an officer (as defined
by section 9 of the Corporations Act) of
the body corporate; or

(b) a person (other than a person referred
to in paragraph (a)), by whatever name
called, who is concerned in, or takes
part in, the management of the body
corporate;

operating licence means a licence issued under
section 74;

participant, in a better environment plan, has the
meaning given by section 179;

permission means—
(@) adevelopment licence; or
(b) an operating licence; or
(c) apilot project licence; or
(d) a permit; or
(e) aregistration;
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permission activity, in relation to a permission,
means an activity specified in the
permission;

permit means a permit issued under section 81,

pilot project licence means a licence issued under
section 78;

place includes land, waters, a location, an area or
aregion;

police officer has the same meaning as in the
Victoria Police Act 2013;

pollution includes any emission, discharge,
deposit, disturbance or escape of—

(@) asolid, liquid or gas, or a combination
of a solid, liquid or gas, including but
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No. 39/2018
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No. 27/2019
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S. 3(1) def. of
place
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s.11).

S. 3(1) def. of
police officer
inserted by
No. 39/2018
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No. 27/2019
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S. 3(1) def. of
pollution
inserted by
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S. 3(1) def. of
pollution
incident
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
position
statement
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
preliminary
risk screen
assessment
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

Environment Protection Act 2017
No. 51 of 2017

not limited to smoke, dust, fumes or
odour; or

(b) noise; or

(c) heat; or

(d) athing prescribed for the purposes of
this definition—

but does not include a thing prescribed not
to be pollution for the purposes of this
definition;

pollution incident has the meaning given by
section 29;

position statement means a position statement
published under section 105(1);

preliminary risk screen assessment means a
preliminary risk screen assessment
conducted under section 204;
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preliminary risk screen assessment report means
a report prepared under section 207;

preliminary risk screen assessment statement
means a preliminary risk screen assessment
statement issued under section 205;

premises includes a structure, building or vehicle;

priority waste has the meaning given in
section 138;

prohibited person has the meaning set out in
section 88(1);
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S. 3(1) def. of
preliminary
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No. 27/2019
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S. 3(1) def. of
premises
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No. 39/2018
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amended by
No. 27/2019
s.11).

S. 3(1) def. of
priority waste
inserted by
No. 39/2018
S.6(9) (as
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No. 27/2019
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S. 3(1) def. of
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inserted by
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S. 3(1) def. of
prohibition
notice
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
public entity
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
Public
Register
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
public sector
body
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
Regional
Waste and
Resource
Recovery
Implementatio
n Plan
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).
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prohibition notice means a notice issued under
section 272(1);

public entity has the same meaning as in the
Public Administration Act 2004;

Public Register means the Public Register
established and maintained under
section 455;

public sector body has the same meaning as in
the Public Administration Act 2004,

Regional Waste and Resource Recovery
Implementation Plan means a Regional
Waste and Resource Recovery
Implementation Plan approved by the
Minister under section 420(1);
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registered owner means— S.3(1) def. of
(a) in relation to a motor vehicle—the ;evgfgfrecj
person who is registered as the e oy
registered operator of the motor 5.609) (as
vehicle under the Road Safety ﬁ;‘ezf‘?‘jgglgy
Act 1986 or a corresponding law of s. 11).

the Commonwealth, a State or a
Territory; and

(b) in relation to a vessel—the person in
whose name the vessel is registered
under the Marine Safety Act 2010
or a corresponding law of the
Commonwealth, a State or a Territory;
and

(c) in relation to any other vehicle—the
person who owns the vehicle (whether
the vehicle is registered in any way or
not);

registration means a registration granted under S. 3(1) def. of
reglstratlon

section 85; inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s.11).

related entity has the same meaning as in the S. 3(1) def. of
related entity

Corporations Act; inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s.11).

. PR S. 3(2) def. of
reportable priority waste means priority waste reportable

prescribed as reportable priority waste for priority waste
H . inserted by
the purposes of section 142 or 143, or both; N 309008
s.6(9) (as
amended by
No. 27/2019
s.11).
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S. 3(1) def. of
residential
noise
enforcement
officer
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
residential
noise
improvement
notice
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
resource
recovery
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
Restorative
Project
Account
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).
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residential noise enforcement officer means a
person appointed as a residential noise
enforcement officer under section 171;

residential noise improvement notice means a
notice issued under section 172(1);

resource recovery in relation to waste, means—
(@) preparation for reuse of the waste;
(b) recycling the waste;
(c) reprocessing the waste;

(d) recovering energy or other resources
from the waste;

(e) anything prescribed to be resource
recovery in relation to waste—

but does not include anything prescribed not
to be resource recovery in relation to waste;

Restorative Project Account means the account
established and maintained under section
447,
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reuse, in relation to waste, means the use of the
waste for a purpose that is the same or
similar to the purpose for which it was used
before it became waste;

site means specified land or a specified parcel of
land;

site management order means an order issued
under section 275;

State-Wide Waste and Resource Recovery
Infrastructure Plan means a State-Wide
Waste and Resource Recovery Infrastructure
Plan approved by the Minister under
section 410;

Sustainability Victoria means Sustainability
Victoria established by section 5 of the
Sustainability Victoria Act 2005;
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S. 3(1) def. of unreasonable noise means noise that—

unreasonable . .
noise (a) is unreasonable having regard to the

inserted by iNO—
No. 39/2018 followi ng
s.6(9) (as - . . . .
amended by (i) its volume, intensity or duration;
No. 27/2019 (I I)

s.12). its character;

(iii) the time, place and other
circumstances in which it is
emitted:;

(iv) how often it is emitted,;
(v) any prescribed factors; or
(b) is prescribed to be unreasonable noise;

S. 3(1) def. of vehicle includes—
vehicle

inserted by

No. 39/2018
.6(9 . .

Z,né,iéij by (b) atrailer attached to a vehicle;

No. 27/2019

s. 11).

(@) avessel oraircraft; and

> 3(1) def. of vessel has the same meaning as it has in the

inserted by Marine Safety Act 2010;
No. 39/2018

S.6(9) (as

amended by

No. 27/2019

s. 11).

agglr)lgﬁf of Victorian Waste and Resource Recovery

Waste and Infrastructure Planning Framework has the
Resource H H H .
Recovery meaning given by section 405;
Infrastructure

Planning

Framework

inserted by

No. 39/2018

s.6(9) (as

amended by

No. 27/2019

s. 11).
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waste includes any of the following—

(@)

(b)

(©)

(d)
(€)

matter, including solid, liquid, gaseous
or radioactive matter, that is deposited,
discharged, emitted or disposed of into
the environment in a manner that alters
the environment;

a greenhouse gas substance emitted or
discharged into the environment;

matter that is discarded, rejected,
abandoned, unwanted or surplus,
irrespective of any potential use or
value;

matter prescribed to be waste;

matter or a greenhouse gas substance
referred to in paragraph (a), (b), (c)
or (d) that is intended for, or is
undergoing, resource recovery;

waste abatement notice means a notice issued
under section 121(1);

Waste and Resource Recovery Group means a
body corporate continued under section 382;
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S. 3(1) def. of
waste and
resource
recovery
region
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
waste
disposal
inserted by
No. 39/2018
s.6(9) (as
amended by
No. 27/2019
s. 11).

S. 3(1) def. of
waste
management
facility
inserted by
No. 39/2018
S.6(9) (as
amended by
No. 27/2019
s. 11).
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waste and resource recovery region means any of
the following—

(@) the Barwon South West Waste and
Resource Recovery Region;

(b) the Gippsland Waste and Resource
Recovery Region;

(c) the Goulburn Valley Waste and
Resource Recovery Region;

(d) the Grampians Central West Waste and
Resource Recovery Region;

(e) the Loddon Mallee Waste and Resource
Recovery Region;

(f) the Metropolitan Waste and Resource
Recovery Region;

(9) the North East Waste and Resource
Recovery Region;

waste disposal means any activity carried out in
connection with the disposal of waste, but
does not include resource recovery;

waste management facility includes a landfill,
a transfer station, a composting facility, a
facility to store or contain solid waste and a
resource recovery facility;
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waters includes the following—
(@) areservoir, tank or billabong;
(b) an anabranch, canal, spring, swamp;

(c) anatural or artificial channel, lake,
lagoon, waterway or dam;

(d) tidal water, coastal water or
groundwater.

(2) A reference in this Act to a person engaging in an
activity includes a reference to a person who is
conducting, undertaking, managing or in control
of that activity.

(3) A reference in this Act to waters includes a
reference to—

(@) the bed and subsoil lying beneath those
waters; and

(b) the airspace superjacent to those waters; and
(c) an open, piped or underground drain—

but does not include a reference to a drain that
conveys waste to, or which forms part of, any
works for the treatment of waste.

(4) For the purposes of this Act, a person conducts a
business or undertaking—

(a) whether or not the business or undertaking is
conducted for profit or gain; and

(b) whether or not the business or undertaking is
conducted by a government or public
authority (however described)—

but a natural person does not conduct a business
or undertaking merely because the person is
engaged in an activity—

(c) that is primarily domestic or private and not
conducted for profit or financial gain; or
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(d) subject to Part 11.8, solely in the person's
capacity as an employee or officer of another
person or on a voluntary basis.

;-gftzed by (5) To avoid doubt, a reference in this Act to under

No. 39/2018 this Act includes a reference to under the

- 6(10). regulations under this Act, and this subsection has

a corresponding effect in relation to references to
other Acts.

New's. 4 4 What is harm?

inserted by

2"7'?33’2018 (1) In this Act, harm, in relation to human health or

amended by the environment, means an adverse effect on

os 2n2ows human health or the environment (of whatever

3/2020 55 42~ degree or duration) and includes—

44, 47/2020

s. 26). (@) an adverse effect on the amenity of a place or
premises that unreasonably interferes with or
is likely to unreasonably interfere with
enjoyment of the place or premises; or

(b) a change to the condition of the environment
so as to make it offensive to the senses of
human beings; or
(c) anything prescribed to be harm for the

purposes of this Act or the regulations.

(2) For the purposes of subsection (1), harm may arise
as a result of the cumulative effect of harm arising
from an activity combined with harm arising from
other activities or factors.

News.5 5 What is material harm?

inserted by

2"7'?33’2018 (1) In this Act, material harm, in relation to human
amended by health or the environment means harm that is
Nt caused by pollution or waste that—

i’j%?;&,széz' (a) involves an actual adverse effect on human
s. 26). health or the environment that is not

negligible; or
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(b) involves an actual adverse effect on an area
of high conservation value or of special
significance; or

(c) results in, or is likely to result in, costs in
excess of the threshold amount being
incurred in order to take appropriate action to
prevent or minimise the harm or to
rehabilitate or restore the environment to the
state it was in before the harm.

(2) For the purposes of subsection (1), harm may
become material harm regardless of the period of
time in which the harm occurs and as a result of—

(a) asingle occurrence of harm arising from an
activity; or

(b) multiple occurrences of harm arising from
the same activity; or

(c) the cumulative effect of harm arising from an
activity combined with harm arising from
other activities or factors.

(3) In this section, threshold amount means
$10 000 or a higher amount prescribed by the

regulations.
6 The concept of minimising risks of harm to human i’;‘]‘;‘g’rfégby
health and the environment No. 39/2018
. . s.7(as
(1) A duty imposed on a person under this Act to amended by
minimise, so far as reasonably practicable, risks of N3 272019
harm to human health and the environment 3/2020 ss 42—
: 44, 47/2020
requires the person— 5. %)

(@) to eliminate risks of harm to human health
and the environment so far as reasonably
practicable; and

(b) if it is not reasonably practicable to eliminate
risks of harm to human health and the
environment, to reduce those risks so far as
reasonably practicable.
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(2) To determine what is (or was at a particular time)
reasonably practicable in relation to the
minimisation of risks of harm to human health and
the environment, regard must be had to the
following matters—

(@) the likelihood of those risks eventuating;

(b) the degree of harm that would result if those
risks eventuated;

(c) what the person concerned knows, or ought
reasonably to know, about the harm or risks
of harm and any ways of eliminating or
reducing those risks;

(d) the availability and suitability of ways to
eliminate or reduce those risks;

(e) the cost of eliminating or reducing those

risks.

N 7 i 1

o by 7 Application of Act

2"7'?33’2018 (1) This Act binds the Crown in right of Victoria and,

amended by so far as the legislative power of the Parliament

Nl permits, the Crown in all its other capacities.

Py (2) This Act does not apply to a radiation source

s. 26). within the meaning of the Radiation Act 2005
unless a serious risk to human health or the
environment from pollution or waste has arisen or
is likely to arise.

New's. 8 8 Extraterritorial application of Act

inserted by

o (312018 (1) This Act extends to, and applies to and in relation

amended by to, the territorial seas adjacent to the coasts of

Nos 27/2019 H :

55 12-30, Victoria.

;’,ﬁ%‘,’;zg‘z‘ (2) This Act extends to, and applies to, the discharge

s. 26). or deposit of pollution or waste into, or on to, the

waters of the River Murray from any place or
premises that is in Victoria and extends to, and
applies in relation to, any permission issued or any
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proceedings brought in relation to the discharge or

deposit.

(3) A reference in this Act to waters includes a
reference to the waters of the River Murray in
respect of pollution or waste that has been
deposited into, or on to, the waters of the River
Murray from the Victorian bank of the River
Murray.

9 Simplified outlines

A simplified outline of any portion of this Act set
out in a section of this Act is intended only as a
guide to readers as to the general scheme and
effect of that portion of this Act.
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Chapter 2—Principles of environment
protection

Part 2.1—Simplified outline

10 Simplified outline—Chapter 2

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 2.2 provides for the application of this
Chapter.

(3) Part 2.3 sets out the principles of environment
protection.

Authorised by the Chief Parliamentary Counsel

42



Environment Protection Act 2017
No. 51 of 2017

Part 2.2—Application of this Chapter

Part 2.2—Application of this Chapter Pt22
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ifi Talel] i i New s. 11
11 Specified principles of environment protection inoerted by

(1) This Chapter specifies the principles of 5_07'(3695’2018

environment protection. amended by
Nos 27/2019

(2) Itis the intention of Parliament that in the ss 12-30,
administration of this Act and the regulations Py
regard should be given to the principles specified s. 26).

in this Chapter.
Note

In making certain decisions under this Act the Authority or the
Minister must take into account the principles of environment

protection.
12 Effect of this Chapter New s. 12
inserted by
The Parliament does not intend by this Chapter to 5_07-(3695’2018

create in any person a legal right or give rise to amended by

.. . Nos 27/2019
any civil cause of action. 55 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).
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Part 2.3—Principles of environment
protection

13 Principle of integration of environmental, social and
economic considerations

Environmental, social and economic
considerations should be effectively integrated.

14 Principle of proportionality

A decision, action or thing directed towards
minimising harm or a risk of harm to human
health or the environment should be proportionate
to the harm or risk of harm that is being
addressed.

15 Principle of primacy of prevention

Prevention of harm to human health and the
environment is preferred to remedial or mitigation
measures.

16 Principle of shared responsibility

Protection of human health and the environment is
a responsibility shared by all levels of
Government and industry, business, communities
and the people of Victoria.
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17 Principle of polluter pays

Persons who generate pollution and waste should
bear the cost of containment, avoidance and
abatement.

18 Principle of waste management hierarchy

Waste should be managed in accordance with the
following order of preference, so far as reasonably
practicable—

(a) avoidance;
(b) reuse;
(c) recycling;
(d) recovery of energy;
(e) containment;
(f) waste disposal.
19 Principle of evidence-based decision making

Actions or decisions under this Act should be
based on the best available evidence in the
circumstances that is relevant and reliable.

20 Precautionary principle

If there exist threats of serious or irreversible
harm to human health or the environment, lack of
full scientific certainty should not be used as a
reason for postponing measures to prevent or
minimise those threats.
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2

[

Principle of equity

(1) All people are entitled to live in a safe and healthy
environment irrespective of their personal
attributes or location.

(2) People should not be disproportionately affected
by harm or risks of harm to human health and the
environment.

(3) The present generation should ensure the state of
the environment is maintained or enhanced for the
benefit of future generations.

2

N

Principle of accountability
Members of the public should—

(a) have access to reliable and relevant
information in appropriate forms to facilitate
a good understanding of issues of harm or
risks of harm to human health and the
environment and of how decisions are made
under this Act; and

(b) be engaged and given opportunities to
participate in decisions made under this Act,
where appropriate to do so; and

(c) have their interests taken into account in
decisions made under this Act.

23 Principle of conservation

Biological diversity and ecological integrity
should be protected for purposes that include the
protection of human health.
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Chapter 3—Duties relating to environment
protection

Part 3.1—Simplified outline

24 Simplified outline—Chapter 3

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 3.2 provides for the general environmental
duty in relation to risks of harm to human health
and the environment from pollution and waste and
an offence for aggravated breach of the general
environmental duty.

(3) Part 3.3 provides for a transitional duty in relation
to material harm.

(4) Part 3.4 provides for duties relating to pollution
incidents.

(5) Part 3.5 provides for duties in relation to the
management and notification of contaminated
land.
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Part 3.2—General environmental duty

25 General environmental duty

1)

)

(3)

A person who is engaging in an activity that may
give rise to risks of harm to human health or the
environment from pollution or waste must
minimise those risks, so far as reasonably
practicable.

Notes

See section 6 in relation to the concept of minimising risks
of harm to human health and the environment.

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314. See also
section 314(3).

A person commits an offence if the person
contravenes subsection (1) in the course of
conducting a business or an undertaking.

Penalty: In the case of a natural person,
2000 penalty units;

In the case of a body corporate,
10 000 penalty units.

An offence under subsection (2) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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(4) Without limiting subsection (1), a person who is
conducting a business or an undertaking
contravenes that subsection if the person fails to
do any of the following in the course of
conducting the business or the undertaking, so far
as reasonably practicable—

(a) use and maintain plant, equipment, processes
and systems in a manner that minimises risks
of harm to human health and the
environment from pollution and waste;

(b) use and maintain systems for identification,
assessment and control of risks of harm to
human health and the environment from
pollution and waste that may arise in
connection with the activity, and for the
evaluation of the effectiveness of controls;

(c) use and maintain adequate systems to ensure
that if a risk of harm to human health or the
environment from pollution or waste were to
eventuate, its harmful effects would be
minimised;

(d) ensure that all substances are handled,
stored, used or transported in a manner that
minimises risks of harm to human health and
the environment from pollution and waste;

(e) provide information, instruction, supervision
and training to any person engaging in the
activity to enable those persons to comply
with the duty under subsection (1).

(5) Without limiting subsection (1), a person who is
conducting a business or an undertaking and
engaging in an activity that involves the design,
manufacture, installation or supply of a substance,
plant, equipment or structure, contravenes that
subsection if the person fails to do any of the
following in the course of conducting the business
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or the undertaking and engaging in the activity, so
far as reasonably practicable—

(@) minimise risks of harm to human health and
the environment from pollution and waste
arising from the design, manufacture,
installation or supply of the substance, plant,
equipment or structure when the substance,
plant, equipment or structure is used for a
purpose for which it was designed,
manufactured, installed or supplied;

(b) provide information regarding the purpose of
the substance, plant, equipment or structure
and any conditions necessary to ensure it can
be used in a manner that complies with the
duty under subsection (1).

26 Multiple contraventions of general environmental
duty

(1) This section applies to—

(a) acontravention of the general environmental
duty; or

(b) a contravention of the general environmental
duty for which an officer of a body corporate
(including a body corporate representing the
Crown) is liable.

(2) Subject to any contrary court order, 2 or more
contraventions may be charged as a single offence
if the contraventions arise out of the same factual
circumstances.

(3) If 2 or more contraventions are charged as a single
offence, a single penalty only may be imposed in
respect of the contraventions.
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27 Aggravated breach of the general environmental s.27
duty inserted by
No. 39/2018
. T s.7(as
(1) A person commits an offence if amended by

(a) the person intentionally or recklessly Nos ZmcoLs

contravenes the general environmental duty;  3/2020ss 42—
44, 47/2020
and S. 26).

(b) the contravention results in material harm or
is likely to result in material harm to human
health or the environment from pollution or
waste; and

(c) the person knew or reasonably should have
known that the contravention would result in
material harm or would be likely to result in
material harm to human health or the
environment from pollution or waste.

Penalty: In the case of a natural person,
4000 penalty units or 5 years
imprisonment or both;

In the case of a body corporate,
20 000 penalty units.

(2) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily
(see section 28 of the Criminal Procedure Act 2009).
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Part 3.3—Transitional duty relating to

material harm

28 Transitional duty relating to material harm

(1)

A person must not engage in conduct that results
in material harm to human health or the
environment from pollution or waste.

Notes

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

See section 5 for the definition of material harm.

(2) A person who contravenes subsection (1) commits

(3)

(4)

an offence.

Penalty: In the case of a natural person,
2000 penalty units;

In the case of a body corporate,
10 000 penalty units.

If a person contravenes subsection (1), itis a
defence if the person proves that, in engaging in
the conduct, the person did not contravene the
general environmental duty.

An offence under subsection (2) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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()

(6)

(7)

Proceedings must not be commenced against a
person in relation to a contravention of subsection
(1) if the person has been convicted of an offence
against the general environmental duty constituted
by conduct that is the same or substantially the
same as the conduct that constitutes the
contravention of subsection (1).

Proceedings must not be commenced against a
person in relation to a contravention of the general
environmental duty if the person has been
convicted of an offence under subsection (2)
constituted by conduct that is the same or
substantially the same as the conduct that
constitutes the contravention of the general
environmental duty.

This Part is repealed on whichever is the earlier
of—

(@) the fourth anniversary of the day on which it
comes into operation; or

(b) aday to be proclaimed.
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Part 3.4—Duties relating to pollution
incidents

29 Meaning of pollution incident

A pollution incident means an incident or a set of
circumstances—

(a) that causes a leak, spill or other unintended
or unauthorised deposit or escape of a
substance; and

(b) as a result of which, pollution has occurred
or is occurring—

but does not include an incident or a set of
circumstances that solely involves the emission of
noise.

30 Meaning of notifiable incident
A notifiable incident means—

(@) a pollution incident that causes or threatens
to cause material harm to human health or
the environment; or

(b) a prescribed notifiable incident—

but does not include a prescribed excluded
notifiable incident.

31 Duty to take action to respond to harm caused by
pollution incident

If a pollution incident has occurred as a result of
an activity (whether by act or omission) and the
pollution incident causes or is likely to cause harm
to human health or the environment, a person who
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IS engaging in that activity must, so far as
reasonably practicable, restore the affected area to
the state it was in before the pollution incident
occurred.

32 Duty to notify Authority of notifiable incidents

(1) This section applies to a person who is engaging
or has engaged in an activity that results in a
notifiable incident.

(2) The person must notify the Authority, as soon as
practicable, after the person becomes aware or
reasonably should have been aware of the
occurrence of the notifiable incident.

Note

Section 314 provides that subsection (2) is a civil penalty

provision. The penalty for contravention of this civil penalty

provision is set out in the table in section 314. See also
section 314(3).

(3) A person must notify the Authority under
subsection (2) regardless of whether the notifiable
incident is contained to—

(a) asingle place or premises; or

(b) a place or premises that is occupied by or
under the management or control of the
person.

(4) A person commits an offence if the person
contravenes subsection (2) in the course of
conducting a business or an undertaking.

Penalty: In the case of a natural person,
240 penalty units;

In the case of a body corporate,
1200 penalty units.

(5) A person is not required to notify the Authority
under this section if the person is aware that a
notification of a notifiable incident has already
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been made to the Authority in accordance with
this section.

Note

See section 72 of the Criminal Procedure Act 2009 which
deals with the evidential burden of proof.

33 Manner and form of notification of notifiable
incidents

(1) A notification under section 32 must be made in
the manner and form approved by the Authority.

(2) The following information must be provided to
the Authority with a notification—

(@) the time, date and location of the notifiable
incident;

(b) the nature of the notifiable incident;

(c) the circumstances in which the notifiable
incident occurred (including the cause of the
notifiable incident, if known);

(d) any action taken or proposed to be taken to
deal with the notifiable incident;

(e) any other prescribed information.

(3) If any of the information required to be provided
under subsection (2) is not known to a person at
the time the person notifies the Authority, that
information must be provided to the Authority in
accordance with this section as soon as practicable
after the person becomes aware of the
information.

34 Privilege against self-incrimination does not apply

(1) A person is not excused from notifying the
Authority under section 32 on the grounds that the
information provided by the person as part of a
notification might tend to incriminate the person
or make the person liable to a penalty.
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(2) A natification or any information given by a
person as part of a notification under section 32 is
not admissible in evidence against the person in a
proceeding for an offence or for the imposition of
a penalty, other than a proceeding that relates to
false or misleading information that is provided by
the person in relation to a notification.

Authorised by the Chief Parliamentary Counsel

57



Pt 3.5
(Headings
and ss 35-42)
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

s. 26).

S.35
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

S.36
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

s. 26).

Environment Protection Act 2017
No. 51 of 2017

Part 3.5—Duties relating to contaminated land

Part 3.5—Duties relating to contaminated
land

Division 1—Core concepts and application of Part

35 What is contaminated land?

(1) Subject to subsection (2), land is contaminated if
waste, a chemical substance or a prescribed
substance is present on or under the surface of the
land, and the waste, chemical substance or
prescribed substance—

(a) is present in a concentration above the
background level; and

(b) creates a risk of harm to human health or the
environment.

(2) Land is not contaminated—

(a) merely because waste, a chemical substance
or a prescribed substance is present in a
concentration above the background level in
water that is on or above the surface of the
land; or

(b) if any prescribed circumstances apply to the
land.

36 Background level of waste or substances

For the purposes of this Part, the background level
of waste, a chemical substance or a prescribed
substance in relation to land is—

(@) the background level specified in, or
determined in accordance with, the
regulations or an environment reference
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standard in relation to the waste, chemical
substance or prescribed substance; or

(b) if the regulations or an environment
reference standard do not specify, or set out

how to determine, a background level for the

waste, chemical substance or prescribed
substance—the naturally occurring
concentration of the waste, chemical
substance or prescribed substance on or
under the surface of land in the vicinity of
the land.

37 What is notifiable contamination?
Notifiable contamination, in relation to

contaminated land, means contamination that is—

(a) prescribed notifiable contamination; or

(b) if the regulations do not prescribe notifiable
contamination by a particular waste,
chemical substance or prescribed substance,

contamination for which the reasonable cost

of action to remediate the land is likely to
exceed—

(i) $50 000; or
(if) any other prescribed amount.
38 Act applies whenever land contaminated
This Act applies to land that is contaminated

before, on or after the commencement of this Act.
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Division 2—Duties relating to contaminated land

S.39 39 Duty to manage contaminated land

inserted by .

No. 39/2018 (1) A person in management or control of

s.7(as contaminated land must minimise risks of harm to
amended by .

Nos 27/2019 human health and the environment from the

ss 12-30, i

9090 50 42 contaminated land so far as reasonably

44, 4712020 practicable.

S. 26).

(2) For the purposes of subsection (1), minimising
risks of harm to human health and the
environment from contaminated land includes (but
is not limited to) carrying out any of the
following—

(@) identification of any contamination that the
person knows or ought reasonably to know
of;

(b) investigation and assessment of the
contamination;

(c) provision and maintenance of reasonably
practicable measures to minimise risks of
harm to human health and the environment
from the contamination, including
undertaking clean up activities where
reasonably practicable;

(d) provision of adequate information to any
person that the person in management or
control of the contaminated land reasonably
believes may be affected by the
contamination, including—

(i) sufficient information to identify the
contamination; and

(i) the results of investigation and
assessment referred to in paragraph (b);
and
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(iii) the risks of harm to human health and
the environment from the
contamination;

(e) provision of adequate information to enable
any person who is reasonably expected to
become a person in management or control
of the contaminated land to comply with the
duty to manage contaminated land.

Note

See section 6 in relation to the concept of minimising risks
of harm to human health and the environment.

(3) A person in management or control of land may
recover in a court of competent jurisdiction, as a
debt due to the person, any reasonable costs
incurred in complying with a duty under section
39(1) or 40(1), including any reasonable costs
incurred by the person in taking action under this
section, against any person responsible for causing
or contributing to contamination of the land.

40 Duty to notify of contaminated land

(1) A person in management or control of land must
notify the Authority if the land has been
contaminated by notifiable contamination as soon
as practicable after the person becomes aware of,
or reasonably should have become aware of, the
notifiable contamination.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.
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(2) A person commits an offence if the person
contravenes subsection (1).

Penalty: In the case of a natural person,
120 penalty units;

In the case of a body corporate,
600 penalty units.

(3) For the purposes of subsection (1), whether a
person in management or control of land becomes
aware of, or reasonably should have become
aware of, notifiable contamination is determined
having regard to—

(@) the person's skills, knowledge and
experience; and

(b) whether the person could practicably seek
advice regarding the contamination; and

(c) any other circumstances of the
contamination.

(4) Subsection (1) does not apply if—

(@) the person who is required to notify the
Authority under subsection (1) is aware that
a notification has already been made to the
Authority in accordance with this section; or

(b) the notifiable contamination is a prescribed
exempt notifiable contamination.

41 Manner and form of notification

(1) If a person in management or control of land has a
duty to notify of notifiable contamination in
relation to the land, the person must give notice in
a form approved by the Authority.

(2) The person must provide the following
information to the Authority to the extent that the
information is known to the person at the time of
giving the notice—
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(@) the location of the land;

(b) the activity resulting, or suspected as
resulting, in the contamination;

(c) the nature and extent of the contamination;

(d) the nature of the risk of harm to human
health and the environment from the
contamination;

(e) any other prescribed information.

(3) The information required to be provided under
subsection (2) is information that is known to a
person at the time the person notifies the
Authority.

(4) If any of the information required to be provided
under subsection (2) is not known to a person at
the time the person notifies the Authority, that
information must be provided to the Authority in
accordance with this section as soon as practicable
after the person becomes aware of the
information.

42 Privilege against self-incrimination abrogated

(1) A person in management or control of land is not
excused from the duty to notify of notifiable
contamination in relation to the land on the
grounds that the information provided by the
person as part of a notification might tend to
incriminate the person or make the person liable
to a penalty.

(2) Any information given by a person as part of a
notification under this Division is not admissible
in evidence against the person in a proceeding for
an offence or for the imposition of a penalty, other
than a proceeding that relates to false or
misleading information that is provided by the
person in relation to a notification under this
Division.
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Chapter 4—Permissions

Part 4.1—Simplified outline

43 Simplified outline—Chapter 4

(1) This section sets out a simplified outline of this
Chapter.

(2) This Chapter provides for the issue or grant of the
following permissions—

(@) development licences;
(b) operating licences;
(c) pilot project licences;
(d) permits;

(e) registrations.

(3) Part 4.2 prohibits persons from engaging in
specified or prescribed activities without a
permission.
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(4) Part 4.3 sets out—

(@) the application, transfer and amendment
processes for permissions; and

(b) other provisions that apply to permissions
generally.

(5) Part 4.4 sets out provisions that apply to
development licences, operating licences and pilot
project licences and applications relating to those
licences.

(6) Part 4.5 sets out provisions that apply to permits
and applications relating to permits.

(7) Part 4.6 sets out provisions that apply to
registrations and applications relating to
registrations.

(8) Part 4.7 provides that a prohibited person must not
engage in a prescribed activity.

(9) Part 4.8 provides for an environment protection
levy that is to be charged, levied and collected by
the Authority.
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Part 4.2—Permissions required for certain
activities

44 Development licences required for development
activities

(1) A person must not engage in one or more of the
following activities except as authorised by a
development licence in respect of the activity—

(@) the construction or installation of plant or
equipment for a prescribed development
activity;

(b) the development of processes or systems for
a prescribed development activity;

(c) the modification, other than general
maintenance, of plant, equipment, processes
or systems for a prescribed development
activity or of the operation of a prescribed
development activity—

(i) if the modification creates a risk of
material harm to human health or the
environment from pollution or waste;
or

(i) in prescribed circumstances.

Penalty: In the case of a natural person,
2000 penalty units;

In the case of a body corporate,
10 000 penalty units.
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Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) Subsection (1) does not apply—

(a) in respect of any action or thing the person
takes or does to comply with—

(i) apilot project licence issued to the
person that is in force in respect of the
activity; or

(if) an authorisation granted to the person
under section 157 that is in force in
respect of the activity; or

(iif) an exemption granted to the person
under section 80(1) that is in force in
respect of the activity; or

(iv) requirements specified under section
48(a) in respect of the activity; or

(b) in respect of any action or thing that the
person is required to take or do under an
improvement notice or environmental action
notice; or

(c) if a prescribed exemption applies to the
person.

(3) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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S.45 45 Operating licences required for operating activities
inserted by . .

No. 39/2018 (1) A person must not engage in a prescribed

s.7(as operating activity except as authorised by an
amended by . . . ..

Nos 27/2019 operating licence in respect of the activity.

ss 12-30,

312020 ss 42— Penalty: In the case of a natural person,

ey 200 2000 penalty units;

In the case of a body corporate,
10 000 penalty units.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) Subsection (1) does not apply—

(@) in respect of any action or thing the person
takes or does to comply with—

(i) apilot project licence issued to the
person that is in force in respect of the
activity; or

(if) an authorisation granted to the person
under section 157 that is in force in
respect of the activity; or

(iif) an exemption granted to the person
under section 80(2) that is in force in
respect of the activity; or

(iv) requirements specified under section
48(b) in respect of the activity; or

(b) in respect of any action or thing that the
person is required to take or do under an
improvement notice or environmental action
notice; or

(c) if a prescribed exemption applies to the
person.
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(3) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

46 Permits required for permit activities

(1) A person must not engage in a prescribed permit
activity except as authorised by a permit in respect
of the activity.

Penalty: In the case of a natural person,
1000 penalty units;

In the case of a body corporate,
5000 penalty units.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) Subsection (1) does not apply—

(@) in respect of any action or thing the person
takes or does to comply with—

(i) apilot project licence issued to the
person that is in force in respect of the
activity; or

(if) an authorisation granted to the person
under section 157 that is in force in
respect of the activity; or

(iii) an exemption granted to the person
under section 82 or 83 that is in force in
respect of the activity; or

(iv) requirements specified under section
48(c) in respect of the activity; or
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(b) in respect of any action or thing that the
person is required to take or do under an
improvement notice or environmental action
notice; or

(c) if a prescribed exemption applies to the
person.

(3) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

47 Registration required for registration activities

(1) A person must not engage in a prescribed
registration activity, or an activity that is the
subject of an Order under section 87(1), except as
authorised by a registration in respect of the
activity.

Penalty: In the case of a natural person,
500 penalty units;

In the case of a body corporate,
2500 penalty units.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) Subsection (1) does not apply—

(@) in respect of any action or thing the person
takes or does to comply with—

(i) requirements specified under section
48(d) in respect of the activity; or

(if) an authorisation granted to the person
under section 157 that is in force in
respect of the activity; or
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(b) in respect of any action or thing that the
person is required to take or do under an
improvement notice or environmental action
notice; or

(c) if a prescribed exemption applies to the
person.

(3) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

48 Determination that person does not require a i-s‘fned by
permission No. 39/2018
. . . . s.7(as
The Authority may, by notice published in the amended by
H : Nos 27/2019
Government Gazette, specify requirements that a 551230,
person may meet— 3/2020 5 42—
44, 47/2020

(a) to comply with section 44 if the person does  s.26).
not hold a development licence; or

(b) to comply with section 45 if the person does
not hold an operating licence; or

(c) to comply with section 46 if the person does
not hold a permit; or

(d) to comply with section 47 if the person does
not hold a registration.
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Part 4.3—General provisions relating to
permissions

49 Application of this Part

This Part applies subject to anything to the
contrary in Part 4.4, 4.5 or 4.6.

50 Form and contents of applications
(1) An application for a permission must—
(@) be made—

(1) in the case of an application made to
the Authority, in a form and manner
approved by the Authority; or

(if) in the case of an application made to a
council, in the prescribed form and
manner; and

(b) be accompanied by any prescribed fee; and
(c) specify whether the application is for—
(i) adevelopment licence; or
(if) an operating licence; or
(iii) a pilot project licence; or
(iv) a permit; or
(v) aregistration; and
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(d) specify the activity in relation to which the
permission is sought; and

(e) include any prescribed information.
(2) The Authority or a council—

(a) must not deal with an application that does
not comply with this section; and

(b) must advise an applicant if an application
does not comply with this section.

(3) The Authority or council may require an applicant
to provide the Authority or council with
information relating to the application that the
Authority or council considers necessary.

(4) The time in which the Authority or council must
deal with the application does not include—

(a) if the Authority or council requires
information under subsection (3), the period
from the date that the Authority or council
makes the request until the date on which the
Authority or council receives the
information; or

(b) any period that the Authority or council and
the applicant agree is not to be included in

that time.
51 Authority may deal with application after expiry of ﬁ"siln ed by
determination period No. 39/2018
. . . . . s.7(as
(1) This section applies if, after receiving the amended by
application for a licence or permit that complies Nos ZroLs
with section 50, the Authority or a council does 312020 ss 42—
not issue or refuses to issue the licence or permit f’zg’zozo

within the period during which the Authority or
council must determine the application.

(2) Nothing in this Chapter prevents the Authority or
council from continuing to deal with the
application.
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Note

The applicant may apply to VCAT for review of a failure to issue
or refuse to issue the licence or permit within the period during
which the Authority or council must determine the application—
see section 4(2) of the Victorian Civil and Administrative
Tribunal Act 1998.

if]-si";ted by 52 Notice of applications for development licences to be
No. 39/2018 published

s.7(es - . . .
amended by (1) On receiving an application that complies with

Nos 2meons section 50 for a development licence, the

3/2020 55 42— Authority must ensure that a notice in accordance
44, 47/2020

.26) with subsection (2) is published—

(@) on the Internet site of the Authority; and

(b) in at least one other publication that the
Authority considers appropriate, taking into
consideration the Charter of Consultation
developed under section 53.

(2) A notice under subsection (1) must—

(a) state that an application for a development
licence has been made; and

(b) describe the activity that is the subject of the
application; and

(c) contain any prescribed information; and

(d) invite public comments or submissions
within the time specified in the notice, being
not less than 15 business days from the
publication of the notice; and

(e) state that, if the notice for the proposed
development licence is intended to be
combined under section 70(a) with a notice
for works given under the Environment
Effects Act 1978, any submissions referred
to in paragraph (d)—
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(i) must be made together with any
submissions made for the Environment
Effects Statement relating to the works;
and

(i1) despite paragraph (d), must be made
within the time limits within which the
submissions must be made for that
Environment Effects Statement.

53 Authority must develop Charter of Consultation i-sﬁed by
: No. 392018
(1) The Authprlty must develop a Charter of oy (as
Consultation. amended by
. Nos 27/2019
(2) The Charter of Consultation— ss 12-30,
3/2020 ss 42—
(@) must include guidelines relating to processes ;‘4'22)7’2020
for determining applications for permissions;
and
(b) must include guidelines for the public
notification of, and consultation relating to,
applications for permissions; and
(c) must include any prescribed matters; and
(d) may include any other matters that the
Authority considers appropriate.
(3) The Authority must publish the Charter of
Consultation on the Internet site of the Authority.
54 Permission conditions S.54
inserted by
(1) The Authority or a council may issue a permission 307'(3;95’2018
subject to conditions specified in the permission. amended by
. L . . Nos 27/2019
(2) Without limiting subsection (1), the Authority or s 12-30,
counci_l may specify that a permission is subject to 44;‘:3127?2505232_
a condition— s. 26).

(@) specifying measures the permission holder
must take to comply with the general
environmental duty when engaging in the
permission activity; or
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(b) specifying measures the permission holder
must take to meet the objects set out in
section 111 when engaging in the permission
activity; or

(c) ensuring that the permission activity is
engaged in consistently with the Victorian
Waste and Resource Recovery Infrastructure
Planning Framework; or

(d) relating to the commissioning of plant or
equipment, including the setting of
performance standards for the
commissioning of plant or equipment; or

(e) relating to the monitoring, testing or analysis
of any impacts of engaging in the permission
activity; or

(f) requiring the permission holder to provide
monitoring data, information or performance
reports to the Authority or council, the public
or both; or

(9) relating to consultation with the local
community; or

(h) requiring the permission holder to report to
the Authority or council on compliance with
the conditions of the permission; or

(i) relating to pollution incident planning,
reporting or responses; or

(j) relating to the cessation of the permission
activity; or

(k) requiring the permission holder to provide a
financial assurance; or

(I) relating to any prescribed matter.

(3) Without limiting subsection (1), the Authority or
council may specify that a permission is subject to
a condition—
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(a) that the permission activity must only be
engaged in at a specified place or using a
specified vehicle; or

(b) requiring a person or class of persons
approved by the Authority or council to
engage in a specified activity.

(4) For the purposes of subsection (2)(f), the
Authority or council may specify in the
permission—

(@) the intervals of time at which any monitoring
data, information and performance reports
must be supplied to the Authority or council
or provided to the public; and

(b) the form and manner in which that data and
information must be supplied to the
Authority or council or provided to the

public.
55 Permission fees isséf;t oy
The holder of a permission must pay any 207-(3;95’2018

prescribed fee at the prescribed time or for the amended by

: H Nos 27/2019
prescribed period. 55 12-30,
3/2020 ss 42—
44, 47/2020
S. 26).

56 Transfer of licence or permit S.56
inserted by

(1) A person may, with the agreement of the holder of 207'(335’2018
a licence or permit, apply for the transfer of that amended by

. . . Nos 27/2019
licence or permit to the applicant. 55 12-30,

(2) An application under subsection (1) must be Py
made— 5. 26).

(@) in the case of a licence or permit issued by
the Authority, to the Authority; or

(b) in the case of a permit issued by a council, to
that council.
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(3) An application under subsection (1) must—
(@) be made—

(1) in the case of an application made to
the Authority, in a form and manner
approved by the Authority; or

(if) in the case of an application made to a
council, in the prescribed form and
manner; and

(b) be accompanied by the prescribed fee; and

(c) be accompanied by any information or thing
required by the Authority or council.

(4) The Authority or council must, within 20 business
days after receiving an application under
subsection (1)—

(a) refuse to transfer the licence or permit; or

(b) transfer the licence or permit subject to any
conditions that the Authority or council
considers appropriate.

(5) The Authority or council must refuse to transfer a
licence or permit if the Authority or council
considers that the applicant is not a fit and proper
person to hold a licence or permit.

(6) The Authority or council must, as soon as
practicable after making a decision under
subsection (4), give the applicant and holder of the
licence or permit written notice stating—

(a) the decision; and

(b) in the case of a decision to transfer the
licence or permit, the date on which the
transfer takes effect; and

(c) in the case of a decision to refuse to transfer
the licence or permit, or a decision to transfer
the licence or permit subject to conditions—
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(i) the reasons for the decision; and

(ii) that the applicant may apply to VCAT
for review of the decision.

57 Amendment of licence or permit on application S. 57

inserted by
H H No. 39/2018
(1) The holder of a I|cence_or permit may_apply for g (@s
the amendment of the licence or permit. amended by
o ) Nos 27/2019
(2) An application under subsection (1) must be ss 12-30,
d 3/2020 ss 42—
made— 44, 47/2020
S. 26).

(@) in the case of a licence or permit issued by
the Authority, to the Authority; or

(b) in the case of a permit issued by a council, to
that council.

(3) An application under subsection (1) must—
(@) be made—

(1) in the case of an application made to
the Authority, in a form and manner
approved by the Authority; or

(ii) in the case of an application made to a
council, in the prescribed form and
manner; and

(b) be accompanied by the prescribed fee; and

(c) be accompanied by any information or thing
required by the Authority or council.

(4) On receiving an application under subsection (1),
the Authority or council must—

(@) refuse to amend the licence or permit; or

(b) amend the licence or permit subject to any
conditions that the Authority or council
considers appropriate.
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(5) A decision under subsection (4) must be made
within—
(@) in the case of an application to amend a

licence, 42 business days after receiving the
application; or

(b) in the case of an application to amend a
permit made to the Authority—

(i) any prescribed period not exceeding
42 business days after receiving the
application; or

(if) if no period is prescribed, 15 business
days after receiving the application; or

(c) in the case of an application to amend a
permit made to a council, the prescribed
period.

(6) When determining whether to amend a licence or
permit under this section, the Authority or council
must take into account—

(@) in the case of a development licence, the
considerations set out in section 69(3); and

(b) in the case of an operating licence, the
considerations set out in section 74(3); and

(c) in the case of a pilot project licence, the
considerations set out in section 78(2); and

(d) in the case of a permit, the considerations set
out in section 81(3) and (4)(b) and (c).

(7) The Authority must refuse to amend a licence
under this section if—

(@) the Authority considers that the activity
specified in the licence as proposed to be
amended poses an unacceptable risk of harm
to human health or the environment; or
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(b) in the case of an operating licence, the
Authority considers the activity specified in
the licence as proposed to be amended to be
a development activity and the holder of the
operating licence does not hold a
development licence in respect of the
activity; or

(c) any prescribed circumstances exist.

(8) The Authority or council must, as soon as
practicable after making a decision under
subsection (4), give the holder of the licence or
permit written notice stating—

(a) the decision; and

(b) in the case of a decision to amend the licence
or permit, the date on which the amendment
takes effect; and

(c) in the case of a decision to refuse to amend
the licence or permit, or to amend the licence
subject to conditions—

(i) the reasons for the decision; and

(i) that the holder of the licence or permit
may apply to VCAT for review of the
decision.

58 Amendment of permission on initiative of Authority
or council

(1) The Authority or a council may amend, on its own
initiative, a permission issued or granted by it—

(@) to correct any administrative or clerical
errors in the permission; or

(b) to make an amendment required under the
regulations; or
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(c) in the case of a licence or a permit, to revoke
or amend a condition of the licence or permit
or to impose a new condition on the licence
or permit; or

(d) in the case of a registration, to modify the
application of the standard conditions to the
registration.

(2) When determining whether to amend a licence or
permit under subsection (1)(c), the Authority or
council must take into account—

(@) in the case of a development licence, the
considerations set out in section 69(3); and

(b) in the case of an operating licence, the
considerations set out in section 74(3); and

(c) in the case of a pilot project licence, the
considerations set out in section 78(2); and

(d) in the case of a permit, the considerations set
out in section 81(3) and (4)(b) and (c).

(3) The Authority or council must, as soon as
practicable after amending a permission under this
section, give the permission holder written notice
stating—

(a) the amendment and the reasons for the
amendment; and

(b) the date on which the amendment takes
effect; and

(c) in the case of an amendment made under
subsection (1)(c), that the holder of the
licence or permit may apply to VCAT for
review of the decision.
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59 Surrender or revocation of permissions on S.50
application inserted by
No. 392018
(1) The holder of a licence or permit may apply for Zgégjed by
consent to surrender the licence or permit. Nos 27/2019
. . . ss 12-30,
(2) An application under subsection (1) must be 3/2020 55 42—
made— 44, 47/2020
S. 26).

(@) in the case of a licence or permit issued by
the Authority, to the Authority; or

(b) in the case of a permit issued by a council, to
that council.

(3) An application under subsection (1) must—
(@) be made—

(1) in the case of an application made to
the Authority, in a form and manner
approved by the Authority; or

(if) in the case of an application made to a
council, in the prescribed form and
manner; and

(b) be accompanied by the prescribed fee; and

(c) be accompanied by any information or thing
required by the Authority or council.

(4) The Authority or council must, within 20 business
days after receiving an application under
subsection (1)—

(a) consent to the surrender of the licence or
permit subject to any conditions that the
Authority or council considers appropriate;
or

(b) refuse to consent to the surrender of the
licence or permit.

(5) The Authority or council may refuse to consent to
the surrender of a licence or permit if the
Authority or council considers that the holder of
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the licence or permit has, when engaging in the
licence activity or permit activity—

(a) contravened the general environmental duty
or the duty imposed under section 39; or

(b) failed to comply with a condition of the
licence or permit.

(6) The Authority or council must refuse to consent to
the surrender of a licence or permit if the
Authority or council considers that the holder of
the licence or permit is continuing to engage in the
licence activity or permit activity.

(7) The Authority or council must, as soon as
practicable after making a decision under
subsection (4), give the holder of the licence or
permit written notice stating—

(@) the decision; and

(b) in the case of a decision to consent to the
surrender of the licence or permit—

(i) the date on which the surrender takes
effect; and

(i) that the surrender does not take effect
unless the holder of the licence or
permit complies with any conditions to
which the surrender is subject by that
date; and

(c) in the case of a decision to refuse to consent
to the surrender of the licence or permit—

(i) the reasons for the decision; and

(i) that the holder of the licence or permit
may apply to VCAT for review of the
decision.

Authorised by the Chief Parliamentary Counsel

84



Environment Protection Act 2017
No. 51 of 2017

Part 4.3—General provisions relating to permissions

(8)

(9)

(10)

The surrender of a licence or permit does not take
effect unless the holder of the licence or permit
has met any conditions imposed by the Authority
or council on the surrender.

The Authority or council must revoke the
following permissions if the holder of the
permission requests in writing that it be revoked—

(@) aregistration;

(b) alicence or permit that specifies an activity
prescribed for the purposes of this section.

The Authority or council must give the holder of
the permission written notice of a revocation
under subsection (9).

60 Suspension of permission S.60
inserted by
(1) The Authority or a council may suspend a g (335’2018

permission issued or granted by it, in relation to amended by
any or all of its permission activities, if— Nos 27/2019

ss 12-30,
(a) the Authority or council believes on Py
reasonable grounds that the holder of the s. 26).

permission has contravened this Act or the
regulations; or

(b) the Authority or council does not consider
the holder of the permission to be a fit and
proper person to engage in those permission
activities; or

(c) the Authority or council believes on
reasonable grounds that the holder of the
permission has given materially incorrect or
misleading information to the Authority or
council or that the permission was obtained
or renewed because of materially incorrect or
misleading information; or

(d) the holder of the permission has not paid any
prescribed fee in relation to the permission;
or
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(e) the Authority or council is satisfied of any
prescribed matter.

(2) If the Authority or a council proposes to suspend a
permission under subsection (1), the Authority or
council must give the holder of the permission
written notice stating—

(a) the permission activities in relation to which
the Authority or council proposes to suspend
the permission; and

(b) the reasons for the proposed suspension; and

(c) that the holder may, within 10 business days
after receiving the notice, make submissions
to the Authority or council in relation to the
proposed suspension.

(3) The Authority or council must consider any
submission under subsection (2)(c) before
deciding whether or not to suspend the
permission.

(4) The Authority or council must, as soon as
practicable after making a decision whether or not
to make a proposed suspension, give the holder of
the permission written notice stating—

(a) the decision; and

(b) in the case of a decision to make the
suspension—

(i) the reasons for the decision; and

(i) the period of suspension (which must
not begin before notice is given); and

(iii) that the holder of the permission may
apply to VCAT for review of the
decision—

(A) to make the suspension; or
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()

(6)

(7)

(8)

(B) in respect of the period of
suspension.

During a period of suspension, a permission is not
in force in respect of the permission activities to
which the suspension relates, other than for any
purposes specified in the notice under subsection

(4).

The Authority or council may remove a period of
suspension made by it if, before the date on which
the period of suspension expires, the Authority or
council considers that the holder of the permission
has rectified any circumstances on which the
Authority or council based its decision to make
the suspension.

The Authority or council may extend a period of
suspension made by it if, on the date on which the
period of suspension expires, the Authority or
council considers that the holder of the permission
has not rectified any circumstances on which the
Authority or council based its decision to make
the suspension.

If the Authority or council extends a period of
suspension under subsection (7), the Authority or
council must give the holder of the permission a
written notice stating—

(a) the decision and reasons for the decision; and

(b) the period for which the suspension is
extended; and

(c) that the holder of the permission may apply
to VCAT for review of the decision—

(i) to extend the suspension; or

(i) in respect of the period of the
extension.
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S 61 61 Revocation of permission on Authority or council's
inserted by initiative

No. 39/2018

Zgégge dby (1) The Authority or a council may revoke a

Nos 27/2019 permission issued or granted by it if—

ss 12-30, . . .

312020 ss 42— (@) the Authority or council believes on

44, 47/2020

reasonable grounds that the holder of the
permission has contravened this Act or the
regulations; or

S. 26).

(b) the Authority or council does not consider
the holder of the permission to be a fit and
proper person to engage in the permission
activities; or

(c) the Authority or council believes on
reasonable grounds that the holder of the
permission has given materially incorrect or
misleading information to the Authority or
council or that the permission was obtained
or renewed because of materially incorrect or
misleading information; or

(d) the holder of the permission has not paid any
fee payable under this Chapter in relation to
the permission; or

(e) the Authority or council is satisfied of any
prescribed matter.

(2) The Authority or a council may revoke a
permission issued or granted by it if the Authority
or council considers that the holder of the
permission—

(@) is no longer required to hold the permission;
or

(b) no longer engages in the permission activity.

(3) If the Authority or council proposes to revoke a
permission under subsection (1), the Authority or
council must give the holder of the permission
written notice stating—
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(a) that the Authority or council proposes to
revoke the permission and the reasons for the
proposed revocation; and

(b) that the holder may, within 10 business days
after receiving the notice, make submissions
to the Authority or council in relation to the
proposed revocation.

(4) The Authority or council must consider any
submission under subsection (3)(b) before
deciding whether or not to revoke a permission
under subsection (1).

(5) The Authority or council must, as soon as
practicable after making a decision whether or not
to revoke a permission under subsection (1), give
the holder of the permission written notice
stating—

(@) the decision; and

(b) in the case of a decision to revoke the
permission—

(i) the reasons for the decision; and

(i) the date on which the revocation takes
effect; and

(iii) that the holder may apply to VCAT for
review of the decision to revoke the
permission.

(6) The Authority or council must, as soon as
practicable after making a decision to revoke a
permission under subsection (2), give the holder
of the permission written notice stating—

(@) the decision; and
(b) the reasons for the decision; and
(c) the date on which the revocation takes effect.
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S 62 62 Complying with permission

inserted by . .

No. 39/2018 A person is taken to perform a duty or satisfy an
s.7(as obligation under this Act if—

amended by

pos Znoows (a) the person is the holder of a permission that
312020 55 42— provides for how the person is to perform the
ey 200 duty or satisfy the obligation; and

(b) the person complies with the permission to
the extent that the permission provides for
performing the duty or satisfying the

obligation.
;'gted by 63 Breach of permission conditions—indictable offence
0 arote (1) A person must not breach a condition of a licence
amended by issued to the person.
Nos 27/2019
o (1)5530,42 Penalty: In the case of a natural person,
4, 47000 2000 penalty units;
S. 26).

In the case of a body corporate,
10 000 penalty units.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) A person must not breach a condition of a permit
issued to the person.

Penalty: In the case of a natural person,
1000 penalty units;

In the case of a body corporate,
5000 penalty units.

Note

Section 314 provides that subsection (2) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.
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(3) A person must not breach a condition of a
registration granted to the person.

Penalty: In the case of a natural person,
500 penalty units;

In the case of a body corporate,
2500 penalty units.
Note

Section 314 provides that subsection (3) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(4) Subsections (1), (2) and (3) do not apply to a
breach of—

(@) acondition that is prescribed for the
purposes of section 64; or

(b) a condition included in a class of conditions
that is prescribed for the purposes of section
64; or

(c) acondition in circumstances prescribed for
the purposes of section 64.

(5) An offence under subsection (1), (2) or (3) is an
indictable offence.

Note

These offences may be heard and determined summarily
(see section 28 of the Criminal Procedure Act 2009).

64 Breach of prescribed permission conditions
A person must not breach—

(@) a prescribed condition of a permission issued
or granted to the person; or

(b) a condition of a permission issued or granted
to the person that is included in a prescribed
class of conditions; or
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(c) acondition of a permission issued or granted
to the person in prescribed circumstances.

Penalty: In the case of a natural person,
120 penalty units;

In the case of a body corporate,
600 penalty units.

Note

An offence against this section is an infringement offence within
the meaning of the Infringements Act 2006 (see section 307).

65 Continuing effect of conditions

If a provision of this Act or the regulations
requires a person to comply with a condition of a
permission, the obligation to comply with that
condition continues until the person complies with
the condition, even if—

(@) the person has already been convicted of an
offence for a failure to comply with the
condition; and

(b) the condition required the person to comply
within a particular period or before a
particular day and that period has ended or
that day has passed.

66 Fit and proper persons

(1) When determining whether a person is a fit and
proper person for the purposes of this Chapter, the
Authority or a council must have regard to—

(@) the compliance with this Act, the
Environment Protection Act 1970, the
regulations and environment protection
legislation of the Commonwealth, another
State or a Territory by—

(i) the person; and
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(if) in the case of a natural person, any
body corporate of which the person was
an officer; and

(iii) in the case of a body corporate, any
person who is an officer of the body
corporate; and

(b) whether the person has demonstrated to the
Authority or council that the person has the
financial capacity to comply with any
obligations imposed by a permission; and

(c) any other prescribed criteria.

(2) If a person is a prohibited person, the Authority or
a council must not determine that the person is a
fit and proper person for the purposes of this
Chapter unless the Authority or council is satisfied
that it is not contrary to the public interest to do
SO.

67 Priority waste and landfill facilities

The Authority must not issue or grant a
permission in relation to a landfill site for
receiving priority waste prescribed as Category A
priority waste.

68 Exemptions for transporting reportable priority
waste

(1) The Authority may, on application, grant an
exemption from the requirement to hold a
permission in connection with the transport of
reportable priority waste if the Authority is
satisfied that the applicant holds a valid
authorisation to transport the reportable priority
waste under the law of another State or a Territory
of the Commonwealth.
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(2) An application for an exemption under subsection
(1) must—

(@) be made in any form and manner approved
by the Authority; and

(b) specify the activity in relation to which the
exemption is sought; and

(c) be accompanied by any prescribed fee; and
(d) include any prescribed information.

(3) On receiving an application that complies with
subsection (2), the Authority must, within 20
business days (or any shorter prescribed period)
after receiving the application—

(a) grant the exemption subject to any
conditions the Authority considers
appropriate; or

(b) refuse to grant the exemption.

(4) When determining whether to grant an exemption,
the Authority must take into account any
prescribed matter.

(5) An exemption granted under subsection (3) may
be revoked or amended by a written notice given
by the Authority.

(6) An exemption granted under subsection (3) has no
effect unless the conditions to which it is subject
are complied with.
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Part 4.4—L.icences

Division 1—Development licences

69 Development licences
(1) The Authority must, not later than 4 months after

receiving an application for a development licence

that complies with section 50—

(@) issue a development licence subject to any
specified conditions that the Authority
considers appropriate; or

(b) refuse to issue a development licence.

(2) The Authority must refer an application for a
development licence to a prescribed agency for
comment in the prescribed circumstances.

(3) When determining whether or not to issue a

development licence, the Authority must take into

account—
(@) any measures the applicant has taken or

proposes to take in order to comply with the

general environmental duty when engaging
in the activity that is the subject of the
application; and

(b) the impact of the activity on human health

and the environment, including the impact on

any environmental values identified in any
relevant environment reference standard,

taking into account any other activities being

or proposed to be engaged in by the
applicant or any other person; and
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(c) the principles of environment protection; and

(d) the best available techniques or technologies;
and

(e) whether the activity is otherwise consistent
with this Act and the regulations; and

(f) if the regulations require the Authority to
refer the application to a prescribed agency,
any comments or submissions received from
that agency; and

(g) any comments and submissions received—

(1) inresponse to the notice of the
application published under section 52;
and

(if) within the time specified in that notice;
and

(h) any prescribed matter.

(4) The Authority must refuse to issue the
development licence if—

(a) the Authority considers that the activity that
is the subject of an application poses an
unacceptable risk of harm to human health or
the environment; or

(b) the Authority determines that the person is
not a fit and proper person to hold a
development licence; or

(c) any prescribed circumstances exist.

(5) The development licence must specify the date on
which the development licence expires.

(6) If the Authority decides to issue a development
licence, the Authority must, within 5 business
days of issuing the licence, take reasonable steps
to notify each person who made a submission
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under section 52 in relation to the application for
the licence of the following—

(a)
(b)

the decision to issue the licence;

that certain persons may seek review of the
decision under section 434.

70 Joint publication

The

notice of an application for a development

licence required under section 52 may be
combined with—

(@)

(b)

if the activity that is the subject of the
application is works to which the
Environment Effects Act 1978 applies, any
notice given for those works under that Act;
or

if the activity requires a planning permit or
the preparation of an amendment to a
planning scheme under the Planning and
Environment Act 1987, any notice required
to be given for the application for that
planning permit or the preparation of that
amendment under that Act.

71 Conditions of development licences

If a development licence specifies an activity that
requires a planning permit or the preparation of an
amendment to a planning scheme under the
Planning and Environment Act 1987, the
development licence must specify, as a condition
of the development licence, that the development
licence does not take effect until the applicant
provides a copy of that planning permit or
amendment to the Authority.
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72 Extension of term of development licences

The Authority may, subject to any conditions that
the Authority considers appropriate, extend the
period during which a development licence
remains in force if the Authority is satisfied that
the circumstances of the case justify that
extension.

73 Statement as to whether activity specified in
development licence completed

(1) The holder of a development licence may apply,
in the form and manner approved by the
Authority, for a statement from the Authority as to
whether the Authority considers the holder to have
completed the activity specified in the
development licence to the Authority's
satisfaction.

(2) The Authority must provide a written statement
under subsection (1) within 20 business days after
receiving an application under that subsection.

Division 2—Operating licences
74 Operating licences

(1) Subject to subsection (2), the Authority must, after
receiving an application for an operating licence
that complies with section 50—

(a) issue an operating licence subject to any
specified conditions that the Authority
considers appropriate; or

(b) refuse to issue an operating licence.
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(2) The Authority must issue or refuse to issue an
operating licence under subsection (1) within—

(@) 15 business days after receiving the
application if—

(i) the applicant holds a development
licence in respect of the activity that is
the subject of the application; and

(ii) the Authority has provided to the
applicant a statement under section 73
that the Authority considers the
applicant to have completed the activity
to the Authority's satisfaction; or

(b) in any other case, 42 business days after
receiving the application.

(3) When determining whether or not to issue an
operating licence, the Authority must take into
account—

(@) any measures the applicant has taken or
proposes to take in order to comply with the
general environmental duty when engaging
in the activity that is the subject of the
application; and

(b) the impact of the activity on human health
and the environment, including the impact on
any environmental values identified in any
relevant environment reference standard,
taking into account any other activities being
or proposed to be carried out by the applicant
or any other person; and

(c) the principles of environment protection; and

(d) the best available techniques or technologies;
and

(e) whether the activity is otherwise consistent
with this Act and the regulations; and
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(F) any prescribed matter.

(4) The Authority must refuse to issue an operating
licence if—

(@) the Authority considers that the activity that
is the subject of the application poses an
unacceptable risk of harm to human health or
the environment; or

(b) the Authority determines that the person is
not a fit and proper person to hold an
operating licence; or

(c) the Authority considers the activity that is
the subject of the application to be a
prescribed development activity and the
applicant does not hold a development
licence in respect of the activity; or

(d) any prescribed circumstances exist.
(5) Nothing in this Chapter prevents—

(@) the person who has applied for an operating
licence in respect of an activity applying for
a development licence in respect of the same
activity; or

(b) the Authority determining that application
for a development licence in accordance with
Division 1.

75 Term of operating licences

(1) Subject to subsection (2), if the Authority issues
an operating licence after the commencement of
this Chapter, the Authority must specify on the
licence the period during which the licence
remains in force.
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(2) An operating licence may not remain in force—

(@) in the case of an operating licence that
specifies a waste management activity that is
engaged in at a current or former landfill site,
for a period of more than 99 years; or

(b) in any other case, for a period of more than

20 years.
i i i S. 76
76 Review of operating licences oorted by
(1) The Authority may, in accordance with the g (335’2018
regulations, review an operating licence after the amended by
operating licence has been in force— S’\‘;’jzzféﬁmg
(a) for 4 years; or Py
. . . 26).
(b) for any longer period determined by the >20
Authority.

(2) If the Authority proposes to review a licence
under subsection (1), the Authority — must give at
least 20 business days' written notice of the
Authority's intention to do so to the holder of the
licence.

(3) After reviewing a licence under subsection (1), the
Authority may—

(a) vary the conditions of the licence; or
(b) revoke the licence.

(4) When determining whether or not to vary the
conditions of a licence or revoke a licence under
subsection (3), the Authority must take into
account—

(@) any measures the holder of the licence has
taken or proposes to take in order to comply
with the general environmental duty when
engaging in the licence activity; and
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(b) the impact of the licence activity on human
health and the environment, including the
impact on any environmental values
identified in any relevant environment
reference standard, taking into account any
other activities being or proposed to be
carried out by the holder of the licence or
any other person; and

(c) the principles of environment protection; and

(d) the best available techniques or technologies;
and

(e) whether the activity is otherwise consistent
with this Act and the regulations; and

() any prescribed matter.

Division 3—Pilot project licences

s.77 77 Pilot project licences

Egeégczjobfé (1) A person may apply under section 50 for a pilot
e by project licence in respect of an activity that

Nos 27/2019 requires a development licence, an operating
S licence or a permit,

481.4,2;1;/2020 (2) The Authority must refuse to issue the pilot

(3)

project licence if the Authority is satisfied that the
activity specified in the application is not a
research, development or demonstration activity.

In determining whether an activity is a research,
development or demonstration activity, the
Authority must consider—

(a) the scale, dimensions, purpose, and duration
of the activity; and

(b) the risks of harm posed by the activity to
human health and the environment from
pollution or waste.
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78 Consideration of application for pilot project licence 5

(1) On receiving an application for a pilot project ',L‘ie?%oblé
licence that complies with section 50, the T by
Authority must, within 22 business days of Nos 27/2019
receiving the application, either— S

(a) issue the pilot project licence subject to any 2%

(b)

specified conditions that the Authority
considers appropriate; or

refuse to issue the pilot project licence.

(2) When determining whether or not to issue a pilot
project licence, the Authority must take into
account—

(@)

(b)

(©
(d)

(€)
(f)

any measures the applicant has taken or
proposes to take in order to comply with the
general environmental duty when engaging
in the activity that is the subject of the
application; and

the impact of the activity on human health
and the environment, including the impact on
any environmental values identified in any
relevant environment reference standard,
taking into account any other activities being
or proposed to be carried out by the applicant
or any other person; and

the principles of environment protection; and

the best available techniques or technologies;
and

whether the activity is otherwise consistent
with this Act and the regulations; and

any prescribed matter.
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(3) The Authority must refuse to issue a pilot project
licence if—

(@) the Authority determines that the applicant is
not a fit and proper person to hold a pilot
project licence; or

(b) the Authority considers that the activity
specified in the application poses an
unacceptable risk of harm to human health or
the environment; or

(c) any prescribed circumstances exist.
79 Duration and effect of pilot project licence

(1) A pilot project licence remains in force for the
period specified in the licence, which must not be
more than 5 years.

(2) The holder of a pilot project licence is exempted
from the requirement to obtain a development
licence, an operating licence or a permit in respect
of the activities specified in the pilot project
licence.

Division 4—L.icence exemptions
80 Application for licence exemptions

(1) A person may apply to the Authority for an
exemption from the application of section 44 in
respect of a prescribed development activity.

(2) A person may apply to the Authority for an
exemption from the application of section 45 in
respect of a prescribed operating activity.

(3) An application for an exemption under subsection
(1) or (2) must—
(@) be made in any form and manner approved
by the Authority; and

(b) specify the activity in relation to which the
exemption is sought; and
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(c) be accompanied by any prescribed fee; and
(d) include any prescribed information.

(4) On receiving an application that complies with
subsection (3), the Authority must, within 20
business days (or any shorter prescribed period)
after receiving the application—

(a) grant the exemption subject to any
conditions the Authority considers
appropriate; or

(b) refuse to grant the exemption.

(5) When determining whether to grant an exemption,
the Authority must take into account any
prescribed matter.

(6) An exemption granted under subsection (4) may
be revoked or amended by a written notice given
by the Authority.

(7) An exemption granted under subsection (4) has no
effect unless the conditions to which it is subject
are complied with.

Authorised by the Chief Parliamentary Counsel

105



Pt45
(Heading and
ss 81-84)
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020
s. 26).

S.81
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

s. 26).

Environment Protection Act 2017
No. 51 of 2017

Part 4.5—Permits

Part 4.5—Permits

81 Permits

(1) On receiving an application for a permit that
complies with section 50, the Authority or the
council to which the application was made must—

(a) issue the permit subject to any conditions
that the Authority or council considers
appropriate; or

(b) refuse to issue the permit.
(2) A decision under subsection (1) must be made
within—
(@) in the case of an application made to the
Authority—

(i) any prescribed period not exceeding
42 business days after receiving the
application; or

(if) if no period is prescribed, 15 business
days after receiving the application; or

(b) in the case of an application made to a
council, the prescribed period.

(3) When determining whether to issue the permit, the
Authority or council must take into account any
prescribed matter.
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(4) The Authority or council must refuse to issue the
permit if—

(@) the Authority or council determines that the
applicant for the permit is not a fit and
proper person to hold the permit; or

(b) the Authority or council considers that the
activity specified in the application poses an
unacceptable risk of harm to human health or
the environment; or

(c) any prescribed circumstances exist.
(5) A permit remains in force for—
(@) aperiod of 5 years; or

(b) any shorter period prescribed in relation to a
particular activity or class of activity.

82 Permit exemptions granted by the Authority i-sizn ed by
(1) A person may apply to the Authority for an g (312018
exemption from the application of section 46 in amended by
respect of a prescribed permit activity Nos ZnoLs
administered by the Authority. 3/2020 5 42—
o i ] 44, 4712020
(2) An application for an exemption under subsection  s.26).
(1) must—

(@) be made in any form and manner approved
by the Authority; and

(b) specify the activity in relation to which the
exemption is sought; and

(c) be accompanied by any prescribed fee; and
(d) include any prescribed information.

(3) On receiving an application that complies with
subsection (2), the Authority must, within
10 business days (or any shorter prescribed
period) after receiving the application—
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(a) grant the exemption subject to any
conditions the Authority considers
appropriate; or

(b) refuse to grant the exemption.

(4) When determining whether to grant an exemption,
the Authority must take into account any
prescribed matter.

(5) An exemption granted under subsection (3) has no
effect unless the conditions to which it is subject
are complied with.

83 Permit exemptions granted by a council

(1) A person may apply to a council for an exemption
from the application of section 46 in respect of a
prescribed permit activity administered by a
council.

(2) An application for an exemption under subsection
(1) must—
(@) be made in the prescribed form and manner;
and

(b) specify the activity in relation to which the
exemption is sought; and

(c) be accompanied by any prescribed fee; and
(d) include any prescribed information.

(3) On receiving an application that complies with
subsection (2), a council must, within 10 business
days (or any shorter prescribed period) after
receiving the application—

(@) grant the exemption subject to any
conditions the council considers appropriate;
or

(b) refuse to grant the exemption.
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(4) When determining whether to grant an exemption,
a council must take into account any prescribed
matter.

(5) An exemption granted under subsection (3) has no
effect unless the conditions to which it is subject
are complied with.

84 Renewal of permits

(1) The holder of a permit may apply for the renewal
of the permit—

(@) in the case of a permit issued by the
Authority, to the Authority; or

(b) in the case of a permit issued by a council, to
that council.

(2) An application for renewal must be made at least
15 business days before the day on which the
permit is due to expire.

(3) An application for renewal must—
(@) be made—

(1) in the case of a permit issued by the
Authority, in a form and manner
approved by the Authority; or

(i) in the case of a permit issued by a
council, in the prescribed form and
manner; and

(b) be accompanied by any prescribed fee; and
(c) include any prescribed information.

(4) On receiving an application that complies with
subsections (2) and (3), the Authority or council
must—

(@) renew the permit; or
(b) refuse to renew the permit.
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(5) A decision under subsection (4) must be made
within—
(@) in the case of an application made to the
Authority—

(i) any prescribed period not exceeding
42 business days after receiving the
application; or

(ii) if no period is prescribed, 15 business
days after receiving the application; or

(b) in the case of an application made to a
council, the prescribed period.

(6) If the permit is due to expire before the end of the
period described in subsection (5), the permit is
taken to remain in force until the end of that
period.

(7) When determining whether to renew a permit, the
Authority or council must take into account any
prescribed matter.

(8) A permit may be renewed for—
(@) a period of not more than 5 years; or

(b) any shorter period prescribed in relation to a
particular activity or class of activity.

(9) A permit may be renewed more than once.
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85 Registration of prescribed activities S.85

1)

)

(3)

inserted by
Subject to subsection (3), on receiving an 207'(3;95’2018
application for a registration that complies with amended by
section 50, the Authority is taken to have granted S“gfzzféﬁmg
a registration for the activity that is the subject of =~ 3/2020ss 42—
the application to the applicant subject to any 44, 47/2020

L. S. 26).
standard conditions.

Within 10 business days after receiving an
application for a registration that complies with
section 50, the Authority must notify the
applicant—

(a) that a registration has been granted; and

(b) the standard conditions to which the
registration is subject.

A registration remains in force until—

(a) for a period of 5 years or any shorter period
prescribed in relation to a particular activity
or class of activity; or

(b) until the registration is revoked under
section 61—

whichever is the earlier.
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86 Renewal of registrations

(1) The holder of a registration may apply to the
Authority for the renewal of the registration.

(2) An application for renewal must be made before
the day on which the registration is due to expire.

(3) An application for renewal must—

(@) be in any form and manner approved by the
Authority; and

(b) be accompanied by any prescribed fee; and
(c) include any prescribed information.

(4) On receiving an application for the renewal of a
registration that complies with this section, the
Authority is taken to have renewed the registration
subject to the standard conditions to which the
registration was subject before the renewal.

(5) Within 10 business days after receiving an
application for the renewal of a registration that
complies with this section, the Authority must
notify the applicant—

(a) that the registration has been renewed; and

(b) of the standard conditions to which the
renewed registration is subject.

(6) A registration may be renewed for—
(@) a period of not more than 5 years; or

(b) any shorter period prescribed in relation to a
particular activity or class of activity.

(7) A registration may be renewed more than once.
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87 Registration of non-prescribed activities

(1)

)

The Governor in Council may by Order require a
specified activity or class of activity to be subject
to section 85, for a period of not more than

3 years, as if it were an activity prescribed to be
subject to registration under that section.

An Order made under this section may exempt
persons from the operation of the Order in
specified circumstances or if the person meets
specified requirements.
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88 Certain persons prohibited from engaging in
particular activities

(1) A person is a prohibited person if—

(a) within the preceding 10 years, the person has
been convicted or found guilty of—

(i)

(i)

(iii)

(iv)

an offence involving fraud, dishonesty
or violence that was punishable by a
term of imprisonment of 3 months or
more at the time of the conviction or
finding of guilt; or

an indictable offence against this Act or
the Environment Protection Act
1970; or

an offence that, if committed in
Victoria, would constitute an offence
referred to in subparagraph (i) or (ii); or

an indictable offence against the
Dangerous Goods Act 1985, the
Equipment (Public Safety) Act 1994,
the Occupational Health and Safety
Act 2004 or the Planning and
Environment Act 1987; or

(b) the Authority has revoked a permission held
by the person under section 61(1); or
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)

©)

(c) any licence or permit issued to the person
under a law of another State or a Territory
that the Authority considers to be equivalent
to a permission has been revoked on a
ground equivalent to one or more of the
grounds set out in section 61(1); or

(d) the person is an insolvent under
administration; or

(e) the person is an externally-administered
company under the Corporations Act; or

(f) in the case of a body corporate—

(i) one or more of the officers is a person
referred to in paragraph (a), (b), (c) or
(d); or

(if) one or more of the officers is or was an
officer of another body corporate that is
or was a person referred to in paragraph

(@), (b), (c) or (d).

A prohibited person must not engage in an activity
that is prescribed for the purposes of this section.

Penalty: In the case of a natural person,
240 penalty units or 2 years
imprisonment or both;

In the case of a body corporate,
1200 penalty units.

Note

Section 314 provides that subsection (2) is a civil penalty
provision. The penalties for contravention of these civil
penalty provisions are set out in the table in section 314.

The Minister may recommend that an activity be
prescribed for the purposes of this section only if
the activity is not a permission activity and
either—
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(@) the activity relates to—

(i) the receiving, handling, storing,
processing or disposal of waste; or

(i) resource recovery; or

(b) the Minister is satisfied that the activity
poses a serious risk of harm to human health
or the environment.

(4) If, as the result of the operation of Part 11.8, a
person who is an officer of a body corporate
commits an offence against subsection (2), a
sentence of imprisonment must not be imposed on
the officer in respect of a conviction or finding of
guilt in respect of that offence unless the body
corporate was prohibited from engaging in the
prescribed activity that was the subject of the
offence because the officer is a prohibited person
referred to in subsection (1)(a), (b), (c) or (d).

S.89 89 Additional or alternative penalties for prohibited
inserted by

No. 39/2018 persons
s.7(as

amended by (l) If—
Nos 27/2019

2/5282530’42 (a) a prohibited person who is a natural person
2 o000 commits an offence against section 45, 46 or

s. 26). 47: and

(b) the permission activity that was the subject
of the offence is prescribed for the purposes
of this section—

a court may impose a penalty of up to 2 years
imprisonment in addition to, or in place of, the
penalty included in section 45, 46 or 47.

(2) If, as the result of the operation of Part 11.8, a
person who is an officer of a body corporate
commits an offence against section 45, 46 or 47, a
sentence of imprisonment must not be imposed
under subsection (1) on the officer in respect of a
conviction or finding of guilt in respect of that

Authorised by the Chief Parliamentary Counsel

116



Environment Protection Act 2017
No. 51 of 2017

Part 4.7—Persons prohibited from engaging in prescribed activities

offence unless the body corporate was prohibited
from engaging in the prescribed activity that was
the subject of the offence because the officer is a
prohibited person referred to in section 88(1)(a),

(b), (c) or (d).

90 Applications by prohibited persons to engage in S. 90
. e inserted by
prescribed activity No. 39/2018
s.7(as

(1) Subject to subsection (4), a prohibited person may  amended by
apply to the Authority for authorisation— Nos 27/2019

ss 12-30,
(a) toengage in an gctivity prescribed for the ﬁ%?;(fzgz_
purposes of section 88; or s. 26).

(b) to be an officer of a body corporate that
engages in an activity prescribed for the
purposes of section 88.

(2) An application under this section must—

(@) be in the form approved by the Authority;
and

(b) contain the information required by the
Authority; and

(c) be accompanied by the documents required
by the Authority; and

(d) be accompanied by any prescribed fee.

(3) The Authority must, not later than 25 business
days after receiving an application under this
section—

(@) accept the application; or
(b) refuse the application.
(4) The Authority may accept an application—

(a) if the Authority is satisfied that it is not
contrary to the public interest to do so; and
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(b) subject to any conditions the Authority
considers appropriate to protect the public
interest.
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91 Environment protection levy

1)

)

©)

(4)

Subject to and in accordance with this section,
there is to be charged, levied and collected by the
Authority a levy at the rate of 3 per cent of the fee
prescribed for the purposes of this section in
respect of any activity—

(@) for which a permission is required under this
Act; and

(b) that has been prescribed as an activity in
respect of which the levy is required to be
paid.

The levy is payable at the same time as the
prescribed fee is payable under this Part.

The Authority may after having regard to the
record of compliance with the conditions applying
to a permission in respect of any person liable to
pay the levy, exempt the person in whole or in
part from the payment of the levy as the Authority
sees fit.

If the levy in respect of any activity is not paid at
the same time as the prescribed fee is payable
under this Part, the Authority must suspend the
permission or the application of the permission to
the extent that it applies to that person until the
levy is paid and the amount of the levy which is
outstanding bears interest at such rate per centum
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per annum as is set out in section 172(2) of the
Local Government Act 1989.
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Chapter 5—Environment reference
standards, compliance codes and position
statements

Part 5.1—Simplified outline

92 Simplified outline—Chapter 5

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 5.2 provides for the making, preparation and
review of environment reference standards for
assessing and reporting on environmental
conditions in the whole or any part of Victoria.

(3) Part 5.3 provides for the making of compliance
codes that provide guidance on how a person may
comply with a duty or obligation under this Act.

(4) Part 5.4 enables the Authority to make a position
statement setting out—

(a) how a provision of this Act or the regulations
would apply to a class of persons or in
specified circumstances; or
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(b) how the Authority would exercise a
discretion under a provision of this Act or
the regulations.

(5) The effect of compliance codes and position
statements is set out in Parts 5.3 and 5.4
respectively.
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93 Environment reference standards S.93
inserted by

(1) The Governor in Council, on the recommendation 207'(335’2018
of the Minister, may by Order published in the amended by
Government Gazette make an environment S“gfzzféﬁmg
reference standard to be used to assess and report ~ 3/2020ss 42—
on environmental conditions in the whole or any 4472020

. . S. 26).
part of Victoria.

(2) Without limiting subsection (1), an environment
reference standard must identify environmental
values to be achieved or maintained in the whole
or any part of Victoria.

(3) An environment reference standard must
specify—

(a) whether the area to which the standard
applies is the whole or a part of Victoria; and

(b) if the standard does not apply to the whole of
Victoria, the boundaries of the area to which
the standard applies; and

(c) the elements of the environment to which the
standard relates; and

(d) the environmental values identified for the
area, or any part of the area, to which the
standard applies.
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(4)

(5)

An environment reference standard may specify
indicators and objectives to be used to measure
whether an environmental value specified in the
environment reference standard is being achieved
or maintained.

For the purposes of subsection (4), an
environment reference standard may specify one
or more of the following indicators or
objectives—

(a) ambient environmental quality pollutant
measures;

(b) ambient environmental quality ecological
measures;

(c) measures of human health or the health of
other species;

(d) targets for emissions of pollutants.

94 Application of the Subordinate Legislation Act 1994
to environment reference standards

1)

()

©)

Section 12F(1)(a) of the Subordinate Legislation
Act 1994 applies to an environment reference
standard as if the reference to a significant
economic or social burden were a reference to a
significant impact.

The Subordinate Legislation Act 1994 applies to
an environment reference standard as if a
reference to a regulatory impact statement were a
reference to an impact assessment prepared under
section 95(1).

Section 12H(1), (2) and (4) of the Subordinate
Legislation Act 1994 do not apply to an
environment reference standard.
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95 Preparation of environment reference standards

(1) Before recommending that the Governor make an
environment reference standard, the Minister must
ensure that an impact assessment for the standard
is prepared that contains—

(@) the objectives and purposes of the standard;
and

(b) adescription of the methods used to prepare
the standard; and

(c) any indicators and objectives for measuring
whether environmental values are being
achieved or maintained, other than those
specified in the standard, that were
considered during the preparation of the
standard; and

(d) adescription of the monitoring, evaluation
and reporting requirements of the standard;
and

(e) adescription of the intended operation and
impact of the standard.

(2) When determining whether to recommend
whether an environment reference standard should
be made, the Minister must take the principles of
environment protection into account.

96 Environment reference standard may incorporate
NEPM

(1) Environment reference standards may apply,
adopt or incorporate, with or without
modification, any matter contained in any
document, code, standard, rule, specification or
method formulated, issued, prescribed or
published—

(@) as in force at a particular time; or
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(b) as amended, formulated, issued, prescribed
or published from time to time.

(2) Without limiting subsection (1), the Governor in
Council may, subject to subsection (3),
incorporate the whole or any part of a national
environment protection measure in an
environment reference standard.

(3) For the purposes of subsection (2), the Minister
must consult with the National Environment
Protection Council before recommending that an
environment reference standard be made if it is
proposed that the standard is to incorporate a
measure that is more stringent than a national
environment protection measure.

97 Review of environment reference standards

(1) Before the expiry of each review period, the
Minister must determine whether an environment
reference standard is to he—

(@) retained with or without amendment; or
(b) revoked.

(2) Before determining whether to retain or revoke an
environment reference standard under subsection
(1), the Minister must ensure that notice of the
review is published in—

(@) the Government Gazette; and

(b) any publication that the Minister considers
appropriate.

(3) A notice under subsection (2) must—

(a) summarise the environment reference
standard; and

(b) specify where a copy of the standard can be
obtained; and
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(4)

()

(6)

(c) invite public comments or submissions on
the standard within the time specified in the
notice, being not less than 28 days from the
publication of the notice.

After considering any public comments or
submissions received in response to the notice
under subsection (3)(c), the Minister must—

(@) retain the standard without amendment; or
(b) retain the standard with amendments; or
(c) replace the standard; or

(d) revoke the standard.

The replacement of an environment reference
standard under subsection (4)(c) must be prepared
in accordance with section 95.

In this section—

review period, in relation to an environment
reference standard, means the 10-year period
that begins on the later of the following
days—

(@) the day on which the standard is made;

(b) the day on which notice of a review of
the standard is published in the
Government Gazette.

98 Notice of review determination S.98
inserted by
(1) If the Minister determines under section 97 to 307'(3;95’2018

revoke an environment reference standard or amended by
retain an environment reference standard without ~ [o3.272019
amendment, the Minister must ensure that notice 3/2020 55 42—

of that determination— f,zglzozo

(@) is published in any publication that the
Minister considers appropriate; and
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(b) is given in writing to any person who made a
comment or submission in accordance with
section 97(3)(c) in relation to that
determination.

(2) A notice under subsection (1) must be given and
published as soon as practicable after the
determination has been made.

Consideration of environment reference standards

The Minister must take into account environment
reference standards when making a decision
relating to—

(@) whether to recommend the making of
regulations under this Act; or

(b) whether to recommend the making of a
compliance code; or

(c) whether to declare an issue to be an issue of
environmental concern.
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Part 5.3—Compliance codes

100 Compliance codes

(1) For the purposes of providing practical guidance
to any person who has a duty or obligation under
this Act, the Governor in Council may make an
Order approving a compliance code.

(2) The order approving a compliance code takes
effect on the day notice of the order is published
in the Government Gazette, or any later day
specified in the order.

101 Content of compliance codes

A compliance code may apply, adopt or
incorporate, with or without modification, any
matter contained in any document, code, standard,
rule, specification or method formulated, issued,
prescribed or published by any person or body—

(@) as in force at a particular time; or

(b) as amended, formulated, issued, prescribed
or published from time to time.

102 Communication of compliance codes

(1) The Authority must publish a compliance code
made under section 100 on the Internet site of the
Authority.

(2) The Authority must make available for inspection
without charge at the office of the Authority
during normal business hours—
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(a) any compliance code made under
section 100; and

(b) any document containing any matter that is
applied, adopted or incorporated in a
compliance code.

103 Effect of compliance codes

A person is taken to perform a duty or satisfy an
obligation under this Act if—

(a) acompliance code provides for how a person
performs the duty or satisfies the obligation;
and

(b) the person complies with the compliance
code to the extent that the compliance code
provides for performing the duty or
satisfying the obligation.

104 No penalty for failure to comply with compliance
codes

A failure to comply with a compliance code does
not give rise to any civil or criminal penalty.
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Part 5.4—Position statements

105 Authority may make position statements

(1) The Authority may make a position statement by
publishing a notice of the position statement in the
Government Gazette.

(2) The position statement takes effect on the day
notice of the position statement is published in the
Government Gazette, or on any later day specified
in the notice.

106 Communication of position statements

The Authority must publish any position
statement made under section 105 on the Internet
site of the Authority.

107 Content of position statements
(1) A position statement of the Authority may state—

(@) the Authority's opinion on how a provision
of this Act or the regulations would apply to
a class of persons or to a set of
circumstances; or

(b) how the Authority would exercise a
discretion under a provision of this Act or
the regulations.

Authorised by the Chief Parliamentary Counsel

131

Pt5.4
(Heading and
ss 105-109)
inserted by
No. 392018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020
S. 26).

S.105
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

S. 106
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

S. 107
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).



S. 108
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

Environment Protection Act 2017
No. 51 of 2017

Part 5.4—Position statements

(2) For the purposes of subsection (1)(b), the
Authority exercises a discretion if the Authority—

(a) forms an opinion as to the existence of a fact;
or

(b) attains a state of mind; or

(c) makes a determination; or

(d) exercises a power; or

(e) refuses or fails to do any of those things.
108 Consultation on position statements

(1) Before making a position statement under section
105, the Authority must comply with this section.

(2) The Authority must—
(a) prepare a draft position statement; and

(b) publish notice of the draft position statement
and a request for comment on the draft
position statement within a specified
period—

(i) inthe Government Gazette; and

(if) on the Internet site of the Authority;
and

(iii) in any other publication intended for
general circulation in Victoria that the
Authority considers appropriate; and

(c) publish a copy of the draft position statement
on the Internet site of the Authority.

(3) After the expiry of the specified period, the
Authority—

(@) must consider any comments received by the
Authority within the specified period; and

(b) may make the position statement in
accordance with section 105 with or without
modifications to the draft position statement.
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109 Effect of position statements S 109
. L inserted b
(1) A position statement does not give rise to— No. 3072018
s.7(as

(a) alegal right, expectation, duty or obligation ~ amended by
that would not otherwise be conferred or Nos 27/2019

. ss 12-30,
imposed on any person; or 3/2020 55 42—
N _ . 44, 47/2020
(b) any liability of, or other claim against, the s. 26).

Authority; or

(c) any defence that would not otherwise be
available to any person.

(2) Without limiting subsection (1), a position
statement does not affect any matter specified in
subsection (1)(a), (b) or (c) that is otherwise
provided for under this Act.
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Chapter 6—Waste

Part 6.1—Simplified outline

Simplified outline—Chapter 6

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 6.2 provides for the objects of this Chapter.

(3) Part 6.3 provides for the powers and appointment
of litter enforcement officers and offences in
relation to the disposal and removal of litter and
other waste.

(4) Part 6.4 provides for duties in relation to industrial
waste.

(5) Part 6.5 provides for duties and controls in
relation to priority waste.

(6) Part 6.6 provides for the administration of the
waste levy scheme.
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inserted by
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. S.111
111 Objects inserted by

(1) The objects of this Chapter are— 207'?:5’2018

. . . ded b
(a) to minimise litter and waste disposal by eigeanird

encouraging the management of waste in 3/523§53°’ 2
accordance with the waste management el

hierarchy; and s. 26).

(b) to promote waste reduction, resource
recovery and resource efficiency; and

(c) to minimise the impact on human health and
the environment from waste generation and
waste disposal.

(2) It is the intention of the Parliament that in the
administration of this Chapter regard should be
given to the objects of this Chapter.
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Pt6:3 Part 6.3—L.itter and other waste
(Headings

and ss 112— L. . B

132) Division 1—Preliminary matters
inserted by

No. 39/2018

s.7(as

amended by

Nos 27/2019

ss 12-30,

3/2020 ss 42—

44, 47/2020

S. 26).

S.112 112 Definitions
inserted by

No. 39/2018 H
5.7(s In this Part—

amended ™y dangerous litter means litter that is wholly or
ss 12-30, partly comprised of one or more of the
3/2020 ss 42— .

44, 47/2020 following—

. 26). . .
*29 (@) oil, fuel, grease, paint or solvents;
(b) a lit cigarette or a lit cigarette butt;
(c) glass;

(d) asyringe;

(e) any substance, material or other thing
prescribed by the regulations;

litter means a quantity of waste that does not
exceed 50 litres;

place includes a receptacle.

> by 113 Governor in Council may declare body to be a litter
No. 39/2018 authority

ZﬁZe(r?Zed by The Governor in Council may, by Order published
ol in the Government Gazette, declare any body to
3/2020 55 42— be a litter authority for the purposes of this Part.
4814,22)7/2020
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Division 2—Appointment of litter enforcement

officers
114 Litter enforcement officers S.114
. . : inserted b
(1) The Authority may appoint a person as a litter Es.egtg/zolé
enforcement officer. S 7(as
amended by
(2) A litter authority may appoint an employee of the 103 2712019
litter authority, or a member of a class of 312020 ss 42—
employee of the litter authority, as a litter gy 2020

enforcement officer in relation to—

(@) any bus, tram, watercraft, rail vehicle or
aircraft owned or managed by the litter
authority that is being used for a public
purpose; or

(b) in the case of a litter authority that is a
council, any land or waters in the council’s
municipal district; or

(c) any land or waters under the control or
management of the litter authority; or

(d) any offence under this Part that may result in
waste appearing on land or waters under the
control or management of the litter authority
(regardless of where the offence occurs).

(3) The Secretary, being the body corporate
established by Part 2 of the Conservation,
Forests and Lands Act 1987, may appoint a
person as a litter enforcement officer in respect of
any land managed under a relevant law within the
meaning of that Act.
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Division 3—Offences in relation to littering and
other waste

115 Unlawful deposit of waste

(1) A person must not deposit waste that is litter other
than in the circumstances specified in subsection

(5).
Penalty: In the case of a natural person,
20 penalty units;

In the case of a body corporate,
100 penalty units.

(2) A person must not deposit waste that is dangerous
litter other than in the circumstances specified in
subsection (5).

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.

(3) A person must not deposit waste of more than
50 litres but not more than 1000 litres other than
in the circumstances specified in subsection (5).

Penalty: In the case of a natural person,
100 penalty units;

In the case of a body corporate,
500 penalty units.

(4) A person must not deposit waste of more than
1000 litres other than in the circumstances
specified in subsection (5).

Penalty: In the case of a natural person,
240 penalty units;

In the case of a body corporate,
1200 penalty units.
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(5) A person does not contravene subsection (1), (2),
(3) or (4), as the case requires, if the person—

(a) deposits the waste in or on premises or a
place that—

(i) is provided for the deposit of waste;
and

(i) is appropriate for waste of that size,
shape, nature or volume; or

(b) deposits the waste in or on premises or a
place in such a way that it cannot leave the
premises or place without human assistance
and the person—

(i) owns, controls or is in possession of the
premises or place; or

(ii) is acting with the express consent of
another person who owns, controls or is
in possession of the premises or place;
or

(c) is authorised to deposit the waste as the case
requires, by or under an Act or a
Commonwealth Act; or

(d) deposits the waste as a consequence of a
lawful activity and it is not reasonable for the
person to avoid that consequence; or

(e) accidentally deposits the waste and it is not
reasonably possible for the person to retrieve
the waste.

(6) Two or more deposits of waste in or on premises
or a place may be taken to be one deposit for the
purposes of subsection (1), (2), (3) or (4) if the 2
or more deposits constitute a connected series of
deposits.
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(7) A reference in this section to the deposit of waste
includes a reference to waste that—

(@) is blown from premises or a place; or
(b) falls or escapes from premises or a place.

116 Liability of owners and drivers of vehicles in
relation to littering of waste

(1) Subject to sections 117 and 118, if waste is
deposited from a vehicle contrary to section
115(2), (2), (3) or (4) the persons specified in
subsection (2) are taken to have committed an
offence against whichever of those subsections is
applicable.

(2) For the purposes of subsection (1), the following
persons are specified—

(@) the driver of the vehicle;
(b) the registered owner of the vehicle;

(c) aperson authorised by the registered owner
to use the vehicle (the authorised user) at
the time the offence was committed.

(3) Without limiting subsection (2), the registered
owner of a vehicle is taken to have committed an
offence against section 115(1), (2), (3) or (4) if—

(a) a person deposits waste at premises or a
place contrary to whichever of those
subsections is applicable; and

(b) that person was seen arriving at or leaving
the premises or place in the registered
owner's vehicle.

(4) A Court must not find a person guilty of an
offence because of the operation of this section
unless the Court is satisfied that no other person
has been found guilty of an offence constituted by
the depositing of the waste referred to in
subsection (1), (2), (3) or (4), and—
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(a) itis not practicable to discover who
deposited the waste; or

(b) itis not possible to file a charge-sheet
against the person who deposited the waste;
or

(c) itisunlikely that the filing of a charge-sheet
against the person who deposited the waste
would result in a finding of guilt.

(5) If the registered owner or the authorised user of a
vehicle is taken to have committed an offence as a
result of the operation of subsection (1), a Court
must not find the registered owner or the
authorised user guilty of the offence unless the
Court is satisfied that it is not possible to file a
charge-sheet against the driver of the vehicle at
the time of the offence.

117 Exceptions to liability of owners and drivers of S by
vehicles in relation to littering of waste No. 39/2018
s.7(as

(1) A person specified in section 116(2) is not taken amended by
to have committed an offence against section Nos ZnoLs
115(1), (2), (3) or (4) if the waste was deposited 3/2020 ss 42—

from a vehicle and— ;13,22)7./2020

(@) the vehicle is a train, tram, bus, ferry,
passenger vessel, passenger plane or other
public transport vehicle; and

(i) the waste was deposited by a passenger
of that vehicle; and

(ii) the vehicle was being used for a public
purpose at the time of the offence; or

(b) the vehicle is a commercial passenger
vehicle within the meaning of the
Commercial Passenger Vehicle Industry
Act 2017 and the waste was deposited by a
passenger of the commercial passenger
vehicle at the time of the offence; or
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(c) the person provides a written statement in
accordance with section 118.

(2) The registered owner or the authorised user of a
vehicle is not taken to have committed an offence
against section 115(1), (2), (3) or (4) if the
registered owner's vehicle was a stolen vehicle at
the time of the offence.

118 Written statement

(1) A person specified in section 116(2) is not taken
to have committed an offence against section
115(2), (2), (3) or (4) if the person provides a
written statement in accordance with this section
to—

(@) a litter enforcement officer; or

(b) the litter authority that appointed the litter
enforcement officer referred to in paragraph

(a).
(2) A written statement under subsection (1) must—
(@) be in aform approved by the Authority; and

(b) state that the person specified in section
116(2) did not deposit the waste and either—

(i) saw another person deposit the waste;
or

(ii) did not see who deposited the waste but
reasonably believes that another person
was in or near the vehicle at the time
the waste was deposited; and

(c) contain sufficient information to identify and
locate the person referred to in paragraph
(b)(i) or (ii); and

(d) be provided within 10 business days of the
person being issued with an infringement
notice or served with a charge-sheet.
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(3) If a person specified in section 116(2) is not a
natural person, the person must provide to a litter
enforcement officer a written statement that is
made by another person who was driving the
vehicle at the time of the offence.

(4) A written statement that complies with this section
is admissible as evidence of the matters stated in it
in any proceedings.

Division 4—Removal of waste and objects or things

119 Litter enforcement officer may request persons to S.119
remove waste inserted by
No. 392018
A person who deposits waste in or on premises or -7
. amended by
a place must remove the waste if— Nos 27/2019
ss 12-30,
(a) the waste is deposited in contravention of 3/2020ss 42—
this Part or a litter enforcement officer ;‘f"zg’zozo
reasonably believes that the waste is
deposited in contravention of this Part; and
(b) the person is requested to do so by a litter
enforcement officer.
Penalty: In the case of a natural person,
10 penalty units;
In the case of a body corporate,
50 penalty units.
120 Court may order person to remove waste S. 120
inserted by
(1) If a Court finds a person guilty of an offence :07'(333’2018
against this Part, the Court may— amended by
) ) . Nos 27/2019
(@) instead of, or in addition to, any other 3/5235530,42
penalty, order the person to do one of the el

following actions within a specified time and  s.26).
under the supervision of a person nominated
by the Court (the supervisor)—

(i) to clear away and remove waste
deposited by the person;
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(i) to clear away and remove waste
deposited in or on any land or waters;
or

(b) in addition to any other penalty, order the
person to pay a sum of compensation for the
removal of the waste to another person who,
or a body which, has management or control
of the land or waters where the offence
occurred.

(2) In addition to an order made under subsection
(1)(a), the Court may also order that if the person
contravenes the order made under subsection
(1)(a), the person must pay a fine of not more than
40 penalty units.

(3) The following apply to an order made under
subsection (1)(a)—

(a) if the person complies with the order—the
supervisor must send a statement to that
effect to the person;

(b) if the person contravenes the order—the
Court may, on the application of the
supervisor—

(i) issue a summons requiring the person
to show cause as to why the fine
referred to in subsection (2) should not
be imposed on the person; and

(if) make any order under this Act which it
considers appropriate in respect of the
person.

(4) An order made under subsection (1)(b) to pay a
sum of compensation is to be treated as a debt due
to a person who, or a body which, has
management or control of the land or waters
where the offence occurred.
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121 Waste abatement notice s.121
. . . . i ed b
(1) The Authority, any other litter authority or a litter No. 392013
enforcement officer may issue a person with a s.7(as

. ) ; ded b
waste abatement notice if the Authority, the litter ﬁ'ggngmg

authority or the litter enforcement officer (as the ss 1230,

. . 3/2020 ss 42—
case requires) reasonably believes that the 44, 47/2020
person— - 26)

(@) has deposited waste or any other object or
thing in or on premises or a place that causes
risks of harm to human health or the
environment; or

(b) has deposited waste or any other object or
thing in or on premises or a place in such a
way as to make the premises or place
disorderly or detrimentally affect its proper
use; or

(c) has engaged in or proposes to engage in an
activity—

(i) that causes, or is likely to cause, the
deposit of waste in contravention of this
Part; or

(i) that causes, or is likely to cause, the
deposit of waste or any other thing in a
way that makes, or is likely to make,
premises or a place disorderly or
detrimentally affect its proper use; or

(d) has deposited waste in contravention of this
Part.

(2) Despite subsection (1), a litter authority (other
than the Authority) must not issue a waste
abatement notice under that subsection unless the
deposit of waste, object or thing or activity occurs
on or in relation to land or waters of which the
litter authority has management or control.
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(3) A waste abatement notice in relation to waste or
an object, thing or activity may require the person
to whom it is issued to take one or more of the
following actions—

(@)

()

(©)
(d)

(€)

to remove or dispose of the waste or the
object or thing within a specified time or in a
specified manner;

to restore any premises or place affected by
the waste or the object, thing or activity to a
state as close as practicable to the state it was
in immediately before the waste or the object
or thing was deposited or the activity was
engaged in;

to modify the way in which the person
engages in the activity;

to do, or not do, specified things to ensure
that the person does not contravene this Part
within a specified time or in a specified
manner;

to take any other action in relation to the
waste or the object, thing or activity that is
specified in the notice within a specified time
or in a specified manner.

(4) A waste abatement notice must—

(@)

(b)

(©)

(d)

(€)

specify the name and address of the person
to whom the notice is issued; and

state the grounds on which the notice is
issued; and

specify the actions that the person must take
to comply with the notice; and

specify the period within which the person
must comply with the notice; and

set out the penalty for failing to comply with
the notice.
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(5) A person must not, without reasonable excuse,

(6)

(7)

(8)

9)

refuse or fail to comply with a waste abatement
notice issued under subsection (1).

Penalty: In the case of a natural person,
40 penalty units;

In the case of a body corporate,
200 penalty units.

If a person referred to in subsection (1) has
deposited waste at a place or on premises in
contravention of this Part and cannot be located,
the Authority, any other litter authority or a litter
enforcement officer may, by written notice, direct
the occupier of the place or premises to remove or
dispose of the waste within the time specified in
the notice.

An occupier who receives a notice under
subsection (6) must comply with that notice,
unless the occupier has a reasonable excuse.

Penalty: In the case of a natural person,
40 penalty units;

In the case of a body corporate,
200 penalty units.

The Authority, any other litter authority or a litter
enforcement officer may vary or revoke a waste
abatement notice issued under subsection (1) at
any time by serving a written notice of variation
or revocation on the person to whom the waste
abatement notice applies.

A reference under this section to an object or thing
does not include a reference to a fixture.
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S 122 122 Litter authority may take action following failure to
inserted by comply with waste abatement notice

No. 39/2018

s.7(as (1) If a person fails to comply with a waste abatement
amended by . . . .

Nos 27/2019 notice issued under section 121(1) or a notice

ss 12-30, issued under section 121(6), the Authority or a
3/2020 ss 42— . . .

44, 4712020 litter authority may remove or dispose of the

s. 26). waste or the object or thing.

(2) The Authority or other litter authority may recover
any reasonable costs incurred by it in taking
action under this section.

(3) The reasonable costs referred to in subsection (2)
are to be treated as a debt due to the Authority or
other litter authority that is payable by a person
who fails to comply with a waste abatement notice
or a notice under section 121(6).

(4) Subsection (3) does not apply if an occupier fails
to comply with a notice under section 121(6)
because the occupier has a reasonable excuse.

if*]-sl;fe by 123 Occupier may recover cost of removing waste

N, f’fs’zols (1) An occupier of a place or premises may recover
amended by any reasonable costs in complying with a notice
21;)?22_7&2)?19 under section 121(6), including any reasonable
312020 ss 42— costs incurred by the occupier in taking action
44, 47/2020

5. 26). under this section.

(2) The reasonable costs referred to in subsection (1)
are to be treated as a debt due to the occupier that
is payable by a person who deposited the waste or
the object or thing.
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Division 5—Powers of litter enforcement officers
and other matters

124 Powers of entry of litter enforcement officers

For the purposes of performing a function or duty
or exercising a power under this Part, a litter
enforcement officer may enter a part of premises
or a place, at any reasonable time, if—

(a) that part is not being used as residential
premises; and

(b) the officer reasonably believes that an
offence against section 115(1), (2), (3) or (4)
or section 121(5) or (7) is being, or is likely
to be, committed at any part of the premises
or place that is not being used for residential
premises.

125 Litter enforcement officer may ask person’s name
and address

(1) If a litter enforcement officer reasonably believes
that a person is committing, is likely to commit or
has committed an offence under this Part, the
officer may request the person to state the person's
name and ordinary place of residence or business.

(2) In making a request of a person under subsection
(1), a litter enforcement officer must—

(@) inform the person of the reasons for the
officer's reasonable belief; and

(b) give the person sufficient information to
enable the person to understand the nature of
the offence the officer reasonably believes
that the person is likely to commit or has
committed.
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©)

(4)

()

(6)

(7)

A natural person must not, without reasonable
excuse, fail to comply with a request made under
subsection (1).

Penalty: 20 penalty units.

A natural person must not, in response to a request
under subsection (1), state—

(a) afalse name; or

(b) an address that is not the person's ordinary
place of residence or business.

Penalty: 20 penalty units.

If a litter enforcement officer reasonably believes
that a person has stated a false name or address in
response to a request under subsection (1), the
officer may request that the person produce proof
of the person's name or address.

A natural person must not, without reasonable
excuse, fail to comply with a request made under
subsection (5).

Penalty: 20 penalty units.

A person does not contravene subsection (3) or (6)
if, at the time of making a request under
subsection (1) or (5) (as the case requires), a litter
enforcement officer does not inform the person
that it is an offence to fail to comply with the
officer's request.

126 Litter enforcement officer to produce proof of
identity and official status

While exercising a power under this Part, a litter
enforcement officer must produce proof of the
officer's identity and official status if requested to
do so.
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127 Waste information gathering notice S 127
: . : : inserted b
(1) This section applies to a person that a litter No. 3972018
enforcement officer reasonably believes— s.7(as
amended by
(a) previously had possession of waste; or Nos ZmcoLs
(b) was responsible for commissioning the e
production or distribution of, material that s. 26).

()

(3)

(4)

()

became waste.

For the purposes of performing a function or duty
or exercising a power under this Part, the litter
enforcement officer may issue a waste
information gathering notice on the person
requiring the person to provide to the litter
enforcement officer any relevant information or
the class of information in relation to the waste
specified in the notice.

A person must not, without reasonable excuse,
refuse or fail to comply with a waste information
gathering notice issued under subsection (2).

Penalty: In the case of a natural person,
10 penalty units;

In the case of a body corporate,
50 penalty units.

Subsection (3) does not apply if the information
sought by a waste information gathering notice is
not within the person's knowledge or in the
person’s possession.

If the information sought by a waste information
gathering notice is not within the person's
knowledge or in the person's possession, the
person must advise the litter enforcement officer
of this if requested to do so by the litter
enforcement officer.
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(6) A person must provide the information sought by
a waste information gathering notice in writing if
requested to do so by the litter enforcement
officer.

(7) A person who fails to comply with a request of the
litter enforcement officer under subsection (5) or
(6) is taken to have committed an offence against
subsection (3).

(8) A reference to waste in this section and section
128 includes a reference to any substance that
constitutes waste, regardless of whether that
substance was waste at the time it was in the
person's possession.

fr’]-sle";tse dby 128 Form of waste information gathering notice
SN.°7-(312°18 (1) A waste information gathering notice must—
amended ™y (@) specify the name and address of the person
ss 12-30, to whom the notice is issued; and

3/2020 ss 42—

:4,22)7/2020 (b) state the grounds on which the notice is

issued; and

(c) specify the actions that the person must take
to comply with the notice; and

(d) specify the period within which the person
must comply with the notice; and

(e) set out the penalty for failing to comply with
the notice.

(2) A waste information gathering notice may request
the following information—

(@ how, when and where the waste came into or
left the person's possession;

(b) if the waste has left the person’s
possession—the name and address of another
person who currently has possession of the
waste;
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(c) the name and address of another person who
was involved in commissioning the
production or distribution of material that
became waste.

129 Extension of time under waste information
gathering notice

A litter enforcement officer may, by written notice
given to the person to whom a waste information
gathering notice has been issued—

(@) extend the period for complying with the
notice, if the litter enforcement officer is
satisfied that the circumstances of the case
justify an extension; and

(b) revoke or amend a requirement specified in
the notice.

130 Courtorders

(1) A litter enforcement officer may apply to the
Court for an order compelling a person to comply
with a waste information gathering notice.

(2) A litter enforcement officer may apply for an
order under subsection (1) whether or not a
proceeding has been commenced for an offence
against this Act or the regulations.

131 Reports of littering offences to Authority or council

(1) A person who sees another person committing an
offence under this Part may inform the Authority
or the relevant council of this by giving the
Authority or the council (as the case requires) a
signed written report containing—

(@) the date, approximate time and place of the
offence; and

(b) the nature of the waste; and
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(c) any evidence of the identity of the person
who is alleged to have committed the
offence.

(2) On receiving a written report under subsection (1),
the Authority or the council may take further
action against the person who is alleged to have
committed the offence.

S by 132 Offence to supply false or misleading information
SN.°7'(3395/2018 (1) A person must not provide false or misleading
amended by information or documents to any person or body
il in connection with—

iy (a) a written statement under section 118; or

s. 26).

(b) a notice under section 127(2); or
(c) areport under section 131.

(2) A person who contravenes subsection (1) commits
an offence.

Penalty: In the case of a natural person,
40 penalty units;

In the case of a body corporate,
200 penalty units.
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Part 6.4—Duties relating to industrial waste

133 Duties of persons depositing industrial waste

(1) A person must not deposit or abandon industrial
waste at a place or premises, unless the place or
premises is authorised to receive industrial waste.

Note

See section 3(1) for the definition of authorised to receive
industrial waste.

(2) A person must not deposit industrial waste at a
place or premises that is authorised to receive
industrial waste without obtaining the consent
of—

(@) the holder of the permission authorising the

place or premises to receive industrial waste;

or

(b) the occupier or person in management or
control of the place or premises.

Note

Section 314 provides that subsections (1) and (2) are civil
penalty provisions. The penalties for contravention of these
civil penalty provisions are set out in the table in section
314.
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(3) A person who contravenes subsection (1) or (2)
commits an offence.

Penalty: In the case of a natural person,
2000 penalty units;

In the case of a body corporate,
10 000 penalty units.

(4) An offence under subsection (3) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

S. 134 134 Duties of persons receiving industrial waste

inserted by

2‘.07-?395’2018 (1) A person in management or control of a place or
amended by premises must not receive industrial waste at the
Nos 27/2019 i i H

65 12-30, place or premises, unl_ess the_ place or premises is
3/2020 5 42— authorised to receive industrial waste.

44, 47/2020

S. 26). Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) A person who contravenes subsection (1) commits
an offence.

Penalty: In the case of a natural person,
2000 penalty units;

In the case of a body corporate,
10 000 penalty units.

(3) An offence under subsection (2) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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135 Duty of persons involved in transporting industrial S.135

waste inserted by
No. 392018
(1) This section applies to a person who has the T by
management or control of industrial waste and Nos 27/2019
who proposes to relinquish management or S
control of the industrial waste to another person 44, 47/2020
for the purposes of transporting the industrial - 26)
waste.
(2) Before relinquishing management or control of

(3)

(4)

()

the industrial waste, the person must take all
reasonable steps to ensure that the industrial waste
is or will be—

(a) transported to a place or premises that is
authorised to receive industrial waste; and

(b) received at a place or premises that is
authorised to receive industrial waste.

Note

Section 314 provides that subsection (2) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

A person who contravenes subsection (2) commits
an offence.

Penalty: In the case of a natural person,
2000 penalty units;

In the case of a body corporate,
10 000 penalty units.

An offence under subsection (3) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

For the purposes of subsection (2), taking
reasonable steps includes (but is not limited to)
the following—

Authorised by the Chief Parliamentary Counsel

157



Environment Protection Act 2017
No. 51 of 2017

Part 6.4—Duties relating to industrial waste

S.136 136

inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
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3/2020 ss 42—
44, 47/2020

S. 26).

(a) identifying and classifying the industrial
waste;

(b) providing to a person who is collecting,
consigning, transferring or transporting the
industrial waste sufficient information
regarding the industrial waste to enable
transportation to a place or premises that is
authorised to receive industrial waste;

(c) verifying that a place or premises that is
proposed to receive industrial waste is
authorised to receive industrial waste.

(6) For the purposes of subsection (2), a place or
premises in another State or Territory of the
Commonwealth is authorised to receive industrial
waste if the industrial waste may be transported
to, and received at, the place or premises under the
law of the State or Territory in which the place or
premises is located.

Repeat industrial waste offenders
Ift—

(a) anatural person commits an offence (the
current offence) against section 133(3),
134(2) or 135(3); and

(b) during the 5 years before the commission of
the current offence, the person has been
convicted of an offence (the relevant
offence) against section 133(3), 134(2) or
135(3)—

a Court may impose a penalty of up to 2 years
imprisonment in addition to, or in place of, the
penalty included in section 133(3), 134(2) or
135(3).
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137 Offence to supply false or misleading information or g 137
conceal information in connection with industrial inserted by

No. 392018
waste s.7(as

amended by
(1) A person who has the management or control of Nos 27/2019

i i - ss 12-30,
industrial waste must not P00 50 42
44, 47/2020

(@) provide false or misleading information or 5. %),

documents to the Authority or any other
person or body in connection with—

(i) the type, properties and classification of
the industrial waste; or

(i) the risks of harm to human health or the
environment from the industrial waste;
or

(b) conceal information or documents from the
Authority or any other person or body in
connection with—

(i) the type, properties and classification of
the industrial waste; or

(i) the risks of harm to human health or the
environment from the industrial waste;
or

(c) falsely represent to the Authority or any
other person or body that the person is
authorised to receive industrial waste; or

(d) provide false or misleading information in a
document required to be provided by the
person under this Part or the regulations.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.
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(2) A person who contravenes subsection (1) commits
an offence.

Penalty: In the case of a natural person,
500 penalty units;

In the case of a body corporate,
2500 penalty units.

(3) An offence under subsection (2) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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Part 6.5—Duties and controls relating to
priority waste

138 What is priority waste?
Priority waste is any waste, including municipal

waste and industrial waste, that is prescribed to be

priority waste for the purposes of—

(@) eliminating or reducing risks of harm to
human health or the environment posed by
the waste; or

(b) ensuring the priority waste is managed in
accordance with this Part; or

(c) facilitating waste reduction, resource
recovery and resource efficiency.

139 Duties of persons managing priority waste

(1) A person who has the management or control of
priority waste must classify the priority waste in
accordance with this Act and the regulations.

(2) A person who has the management or control of
priority waste must take all reasonable steps to
ensure that—

() the priority waste is contained in a manner
that prevents its escape; and

(b) the priority waste is isolated in a manner that

ensures resource recovery remains
practicable; and
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(c) aperson who collects, consigns, transfers or
transports the priority waste is provided the
following, where reasonably available—

(i) information regarding the nature and
type of the priority waste;

(if) information regarding any risks of harm
to human health or the environment that
exist in relation to the priority waste;

(iii) any other information that can
reasonably be expected to be necessary
for the person to comply with a duty in
relation to the priority waste under this
Act.

Note

Section 314 provides that subsections (1) and (2) are civil
penalty provisions. The penalties for contravention of these
civil penalty provisions are set out in the table in section
314.

(3) A person who contravenes subsection (1) or (2)
commits an offence.

Penalty: In the case of a natural person,
120 penalty units;

In the case of a body corporate,
600 penalty units.

140 Duty to investigate alternatives to waste disposal

(1) A person who has the management or control of
priority waste must—

(a) take all reasonable steps to identify and
assess alternatives to waste disposal for the
priority waste, including—

(i) reuse and recycling of the priority
waste; and
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(i) if the person produced or generated the
priority waste, avoiding producing or
generating similar priority waste in the
future; and

(b) have regard to the following in making a
decision relating to management of the
priority waste—

(i) alternatives to waste disposal identified
and assessed under paragraph (a);

(ii) any guidelines issued by the Authority
relating to alternatives to waste disposal
for that type of priority waste;

(iii) the objects of this Chapter.

(2) For the purposes of subsection (1)(a), taking
reasonable steps includes (but is not limited to)
the following—

(a) considering any guidelines issued by the
Authority relating to alternatives to waste
disposal for that type of priority waste;

(b) considering any other relevant guidelines or
publications;

(c) considering the availability of any relevant
technology used in resource recovery;

(d) consulting a person or body with relevant
expertise relating to alternatives to waste
disposal for that type of priority waste.

141 Guidelines for alternatives to waste disposal

(1) The Authority may issue guidelines setting out
alternatives to waste disposal for a type of priority
waste.

(2) The Authority must consult with Sustainability
Victoria before issuing guidelines under this
section.
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(3) The Authority must cause to be published
guidelines issued under this section—

(@) in the Government Gazette; and
(b) on the Internet site of the Authority.

142 Duty to notify of transaction in reportable priority
waste

(1) A person undertaking a prescribed transaction in
connection with reportable priority waste must—

(a) record the prescribed transaction details in
the prescribed manner and form; and

(b) provide the prescribed transaction details to a
prescribed person in the prescribed manner
and form.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

The Governor in Council may make regulations prescribing
additional controls for particular types of priority waste,
including reportable priority waste.

(2) A person who contravenes subsection (1) commits
an offence.

Penalty: In the case of a natural person,
240 penalty units;

In the case of a body corporate,
1200 penalty units.

143 Duty of persons transporting reportable priority
waste

(1) A person must not—

(a) transport reportable priority waste other than
in accordance with a permission; or
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()

(3)

(4)

(b) cause or permit the transport of reportable
priority waste other than where the
reportable priority waste is transported in
accordance with a permission.

Notes

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

The Governor in Council may make regulations prescribing
additional controls for particular types of priority waste,
including reportable priority waste.

A person who contravenes subsection (1) commits
an offence.

Penalty: In the case of a natural person,
240 penalty units;

In the case of a body corporate,
1200 penalty units.

It is a defence to a charge for an offence
constituted by a contravention of subsection (1)(b)
if a person took all reasonable steps to prevent a
contravention of that subsection.

For the purposes of subsection (1)(b), causing or
permitting the transport of reportable priority
waste includes consigning reportable priority
waste for transport.

Note

Section 68 deals with exemptions from a requirement to
hold a permission in connection with the transport of
reportable priority waste.
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144 Definitions
In this Part—
liable person means a person who—

(@) holds a permission that requires or
authorises the person to carry out a
prescribed levy activity on premises
subject to the waste levy; or

(b) does not hold a permission that requires
or authorises the person to carry out a
prescribed levy activity on premises
subject to the waste levy but should
have held a permission for the
prescribed levy activity;

premises subject to the waste levy means premises
at which a prescribed levy activity is
conducted.

145 Requirement to pay waste levy

(1) A liable person must pay to the Authority a waste
levy for each tonne of waste (other than priority
waste) that is received at premises subject to the
waste levy.

(2) A liable person must pay to the Authority a waste
levy for each tonne of priority waste that is
received at premises subject to the waste levy.
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(3) Subject to subsection (4), the amount of the waste
levy payable under subsections (1) and (2) is the
amount specified in Schedule 2 for the relevant
premises, period, type and category of waste.

(4) The amount of the waste levy payable under
subsection (2) for priority waste (other than
Category A waste, Category B waste, Category C
waste, Category D waste or packaged waste
asbestos)—

(@) is an amount—
(i) prescribed by the regulations; and

(i) that is not more than the amount of the
waste levy payable for Category C
waste specified in Table 2 of Schedule
2 for that period; or

(b) if no amount is prescribed by the regulations,
is an amount that would be payable under
Table 1 of Schedule 2 as if the waste that is
received was not priority waste.

(5) The waste levy must be paid to the Authority in
accordance with section 147,

146 Minister may waive the requirement to pay waste S by
levy No. 39/2018
- : : s.7(as
(1) The Minister may waive the requirement to pay a  amended by
: Nos 27/2019
waste levy under section 145 for the purposes ngz_w’
of— 312020 ss 42—
i 44, 47/2020
(a) the disposal of waste generated from a s. 26).

temporary emergency; or

(b) the temporary relief of a public nuisance or a
community hardship.

(2) A waiver under subsection (1) may specify—
(@) the area to which it applies; and
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(b) the waste or types and categories of waste to
which it applies; and

(c) the premises subject to the waste levy to
which it applies; and

(d) the period of time (not exceeding 120 days)
for which the waiver applies; and

(e) any conditions on the waiver that the
Minister considers appropriate.

(3) A waiver must be published in the Government
Gazette.

(4) If aliable person fails to comply with a condition
on a waiver—

(@) the waiver has no effect in relation to the
liable person; and

(b) the Authority may take appropriate action
against the person under section 152.

(5) A waiver takes effect on—

(@) the day on which it is published in the
Government Gazette under subsection (3); or

(b) any other day specified in the waiver.
147 Payment of waste levy to the Authority
A liable person must—

(a) calculate in accordance with section 145 and
the regulations, the amount of the waste levy
payable; and

(b) deduct from the amount under paragraph (a)
any prescribed allowable rebate; and

(c) if, after deducting any prescribed allowable
rebate from the amount under paragraph (a),
the resulting amount is a positive amount,
pay that amount to the Authority within the
prescribed time or at prescribed intervals.
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148 Calculation of levy that results in negative amount S.148

. : inserted b
(1) If a liable person's calculation of the amount of the No. 3072018

waste levy payable, less any prescribed allowable ~ s-7@s

rebate, under section 147 results in a negative E?S”%‘%%%
amount, the Authority must, within 21 business S
days of receiving the prescribed information 44, 47/2020
referred to in section 150, pay that amount to the . 26).
liable person.

(2) The Authority is not liable to pay any interest in
respect of any amount that it is required to pay
under this section.

(3) If the Authority has commenced an assessment
under section 151, the time in which the Authority
must pay an amount under subsection (1) does not
include the period from the date that the Authority
commences the assessment until the date on which
the Authority completes the assessment.

149 Agreement to offset amount owing ﬁ{sl;nged oy
(1) This section applies if a liable person is owed an 207-?;95’2018
amount from the Authority under section 148. amended by
Nos 27/2019
(2) A liable person and the Authority may agree that g/s 12-30,
the amount owed to the liable person is to be Py

deducted from any future payment that the liable s. 26).
person makes to the Authority instead of being
paid by the Authority in accordance with section

148(1).

150 Requir_ement to pr_ovide prescribed information i-sle5r? el by
regarding calculations of waste levy and allowable No. 39/2018
rebates to Authority Zm7 e(gg edby

(1) A liable person must provide to the Authority— e
() the prescribed information detailing how the 54 sop0
amount of the waste levy payable was s. 26).

calculated under section 147; and
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(b) the prescribed information detailing how any
prescribed allowable rebate was calculated:;
and

(c) any other prescribed information.

(2) The information referred to in subsection (1) must
be provided to the Authority—

(@) in a form approved by the Authority; and

(b) at the time of making a payment to the
Authority under section 147 or at any other
prescribed time.

151 Assessment by the Authority of waste levy liability
(1) The Authority may, at any time—
(a) assess a liable person's calculations of—

(i) the amount of the waste levy payable;
and

(ii) any prescribed allowable rebate; or

(b) assess any other matter that is relevant to
determining a liable person's liability to pay
the waste levy.

(2) If the Authority conducts an assessment under
subsection (1), the Authority must, as soon as
practicable—

(@) notify the liable person of the assessment;
and

(b) issue a notice of assessment to the liable
person after the Authority completes the
assessment.

(3) A notice of assessment must include—

(@) the Authority's calculation of the amount of
the waste levy payable by the liable person;
and
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(b) the Authority's calculation of any prescribed
allowable rebate; and

(c) if the Authority's calculations under
paragraph (a) or (b) differ from any
calculations provided by the liable person,
the Authority's assessment of any amount
owed by the liable person or owing to the
liable person; and

(d) any other prescribed information.

(4) In conducting an assessment, the Authority must
have regard to any amount that the liable person
has already paid to the Authority under
section 147.

(5) In conducting an assessment, the Authority may—

(@) seek any information it sees fit to verify any
information provided by the liable person
under section 150(1) or any other relevant
matter; or

(b) conduct an audit or cause an audit to be
conducted of the information provided by the
liable person under section 150(1) or any
other relevant matter.

(6) If, after completing an assessment, the Authority
determines that an amount is owed by the liable
person under this Part, the Authority may require,
under a notice of assessment, that the liable person
pay that amount within 21 business days from the
date the notice of assessment is issued.

(7) If, after completing an assessment, the Authority
determines that an amount is owing to the liable
person under this Part—

(a) if section 148(3) applies, the Authority must
pay the amount to the liable person before
the day that is 21 business days after the
Authority receives that information under
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section 150(1) from the liable person as a
result of the operation of section 148(1), less
the number of days that had elapsed before
the Authority commenced the assessment; or

(b) if section 148(3) does not apply, the
Authority must pay the amount to the liable
person within 21 business days from the date
the notice of assessment is issued.

152 Rights and powers of the Authority if waste levy is
not paid

1)

)

(3)

If a liable person fails to comply with section 150,
the Authority may suspend the permission or part
of the permission held by the liable person as it
relates to premises subject to the waste levy, until
the liable person provides the information
required under section 150 to the Authority.

If a liable person fails to pay to the Authority any
amount required under this Part when it is due, the
Authority may—

(@) suspend the permission or part of the
permission held by the person as it relates to
premises subject to the waste levy and in
respect of which the amount is due, until the
person pays that amount (including any
accrued interest) to the Authority; or

(b) recover the amount (including any accrued
interest) in the Magistrates’ Court as a debt
due to the Authority, at any time after the
payment is due.

Interest is to accrue on any amount required to be
paid under this Part from the date it falls due at
the annual rate fixed from time to time under
section 2 of the Penalty Interest Rates Act 1983.
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(4) The jurisdictional limit for a civil proceeding
specified under section 100(1) of the Magistrates
Court Act 1989 does not apply to an order made
by the Magistrates' Court under this section.

(5) Any outstanding amount required to be paid under
this Part by a liable person is a charge on the land
held by the liable person.
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Chapter 7—Environmental management

Part 7.1—Simplified outline

153 Simplified outline—Chapter 7

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 7.2 enables a substance to be declared to be
an environmentally hazardous substance and
provides for the making of orders to prohibit,
control or regulate environmentally hazardous
substances.

(3) Part 7.3 provides for the making of orders
requiring the managers of land or infrastructure,
for the purposes of preventing or minimising risk
of harm to human health or the environment from
pollution or waste—

(a) to take specified actions in relation to the
land or infrastructure; or

(b) to take specified matters into account in
relation to the land or infrastructure; or
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(4)

()

(6)

(c) to comply with a specified document, code,
standard or rule in relation to the land or
infrastructure.

Part 7.4 enables the Authority to authorise a
temporary discharge, emission, deposit, storage,
treatment or handling of waste in the case of a
temporary emergency, a public nuisance or other
specified circumstances.

Part 7.5 enables an order to be made declaring an
issue to be an issue of environmental concern and
specifying the persons or class of persons required
to address that issue.

Part 7.6 prohibits the emission of unreasonable
and aggravated noise.
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Part 7.2—Environmentally hazardous
substances

154 Orders relating to environmentally hazardous
substances

(1) The Governor in Council, on the recommendation
of the Minister, may by Order published in the
Government Gazette—

(@) declare a substance to be an environmentally
hazardous substance; and

(b) pronhibit, control or regulate that substance.

(2) The Minister must not recommend that the
Governor make an Order under subsection (1)
unless the Minister is satisfied that the substance
that is the subject of the Order is—

(@) highly hazardous; or

(b) poses a serious risk of harm to human health
or the environment.

(3) An Order made under subsection (1)—

(a) must specify the substance that is the subject
of the order; and

(b) must declare that substance to be an
environmentally hazardous substance; and

(c) may specify that the order applies to a
specified area or class of person or body; and

(d) may impose specified notification and
reporting requirements on persons or bodies
that produce, store, treat, handle, use, supply,
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transport, recycle, reuse or dispose of that
substance; and

(e) may prohibit or impose requirements on the

production, storage, treatment, handling, use,
supply, transport, recycling, reuse or disposal

of the substance, either generally or subject
to conditions; and

(f) may impose requirements on the testing,
assessment or detection of the substance,
either generally or subject to conditions; and

(g) may adopt, with or without modification, the

whole or part of any national standard or
code or other standard or code related to the
substance; and

(h) may require a financial assurance from
persons or bodies that produce, store, treat,
handle, use, supply, transport, recycle, reuse
or dispose of the substance; and

(i) may contain any prescribed information.

(4) An Order under subsection (1) may provide in a
specified case or class of case for the exemption
of persons or things or a class of persons or things
from any of the provisions of the Order, whether
unconditionally or on specified conditions and
either wholly or to the extent specified.

155 Failure to comply with Orders relating to

environmentally hazardous substances

(1) A person to whom an Order made under section
154(1) applies must comply with that Order.

Penalty: In the case of a natural person,
500 penalty units;

In the case of a body corporate,
2500 penalty units.
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()

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

An offence against subsection (1) is an indictable
offence.
Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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156 Obligations of managers of land or infrastructure S. 156
inserted by

(1) The Governor in Council may by Order published 207'?35’2018
in the Government Gazette, for the purposes of amended by
minimising risks of harm to human health or the S“gjzzfé%mg
environment from pollution or waste, require a 3/2020ss 42—
council, public sector body or infrastructure 44, 47/2020

S. 26).
manager—

(a) to take a specified action in relation to land
or infrastructure managed, operated or
controlled by that council, public sector body
or infrastructure manager; or

(b) to take into account a specified matter when
managing land, managing or operating
infrastructure or planning the management of
land or infrastructure; or

(c) to comply with a specified document, code,
standard or rule, subject to any modification
specified in the order, when managing land,
managing or operating infrastructure or
planning the management of land or
infrastructure.
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(2) Without limiting subsection (1), an Order under
that subsection may—

(@) apply to a specified council, public sector
body or infrastructure manager or to a
specified class of council, public sector body
or infrastructure manager; or

(b) specify the land or infrastructure in relation
to which the order applies; or

(c) apply, adopt or incorporate, with or without
modification, any matter contained in any
document, code, standard or rule formulated,
issued, prescribed or published—

(i) asin force at a particular time; or

(ii) as amended, formulated, issued,
prescribed or published from time to
time.

(3) An Order under subsection (1) takes effect on the
day it is published in the Government Gazette or
on any later day specified in the Order.

(4) In this section—
infrastructure includes—

(@) roads and traffic facilities and
installations; and

(b) sewerage, storm water drainage and
water supply systems; and

(c) wastewater treatment and septic tank
systems; and

(d) electricity and gas transmission and
distribution networks; and

(e) telecommunication networks; and

(F) works to improve water edges and
water quality; and
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(g) wharves, marinas and boat launching
and berthing facilities; and

(h) public transport facilities and
installations; and

(i) public parks and public spaces and
related facilities and installations;

infrastructure manager means a person or body
that—

(a) manages or operates infrastructure; or

(b) manages or controls the design,
construction or maintenance of
infrastructure.
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Part 7.4—Authorisation of discharges or
disposal

157 Authority may authorise emergency storage, use etc.
of waste

(1) Despite anything to the contrary in or under this
Act, the Authority may, on application under this
section, authorise—

(@) the discharge, emission or deposit of waste
from any place or premises into the
environment; or

(b) the storage, treatment, handling or disposal
of waste on or from any place or premises.

(2) The Authority must not grant an authorisation
under this section unless it is satisfied that the
authorised activity will not have significant
adverse effects on human health or the
environment, and that the authorisation is for the
purposes of—

(a) meeting a temporary emergency; or

(b) providing for the temporary relief of a public
nuisance or community hardship; or

(c) enabling the commissioning, repair,
decommissioning or dismantling of any item
of plant or equipment.

(3) An authorisation under this section has no effect
unless the conditions to which it is subject are
complied with.
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(4) An application for an authorisation under this
section—

(a) must be made in the manner and form
approved by the Authority; and

(b) must be accompanied by the prescribed fee
(if any).
(5) The Authority—

(@) must determine an application under this
section in a timely, efficient and fair manner;
and

(b) may do so with as little formality and
technicality as possible.

(6) The Authority may grant an authorisation under
this section subject to such conditions as the
Authority considers appropriate.

(7) An authorisation granted under this section is
subject to a condition that the authorised activity
must cease within the time specified in the
authorisation, being a period of no more than
120 days from the day on which the authorisation

is granted.
. : L S 158
158 Complying with authorisation eorted by
A person is taken to perform a duty or satisfy an 207'(325’2018
obligation under this Act if— amended by
. . Nos 27/2019
(a) the person has been granted an authorisation 3/52(1)2530.42
under section 157 that provides for how the 41 a7p00
person is to perform the duty or satisfy the s. 26).

obligation; and

(b) the person complies with the authorisation to
the extent that the authorisation provides for
performing the duty or satisfying the
obligation.
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159 Notice of proposed declaration and notice of
decision

(1) The Minister may propose that an issue be
declared to be an issue of environmental concern
if the Minister reasonably believes that declaration
would promote a purpose or an object of this Act.

(2) Subject to section 163, if the Minister proposes
that an issue is to be declared an issue of
environmental concern, the Minister must ensure a
notice in accordance with subsection (3) is
published—

(@) inthe Government Gazette; and
(b) on the Internet site of the Authority; and

(c) inor on at least one other publication or
Internet site that the Minister considers
appropriate.

(3) A notice under subsection (2) must—

(@) describe the nature and scope of the issue
that is the subject of the proposed
declaration; and

(b) state the reasons for, and the objectives of,
the proposed declaration; and

(c) describe the persons or class of persons that
would be required to address the issue of
environmental concern; and
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(d) describe the operation and impacts of the
proposed declaration including, but not
limited to the actions that a person or class of
persons described in paragraph (c) could take
to address the issue of environmental
concern; and

(e) invite public comments or submissions
within the time specified in the notice, being
not less than 20 business days from the
publication of the notice, as to—

(i) the need for the proposed declaration;
and

(if) whether the persons who would be
required to address the issue of
environmental concern would consider
participating in a better environment
plan; and

(iii) alternative methods of addressing the
issue of environmental concern.

(4) After considering any comments or submissions
received under subsection (3)(e), the Minister
must ensure that a notice advising of the decision
to make or not to make the proposed declaration is
published—

(@) in the Government Gazette; and
(b) on the Internet site of the Authority; and

(c) inoron at least one other publication or
Internet site that the Minister considers
appropriate.

(5) Notice of a decision under subsection (4) must be
published as soon as practicable after the decision
has been made.
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160 Declaration of issue of environmental concern

(1) After notice of a decision to make a proposed
declaration is published under section 159(4), the
Governor in Council may by Order published in
the Government Gazette declare that the issue that
is the subject of the proposed declaration is an
issue of environmental concern.

(2) An Order under subsection (1) must—

(a) describe the nature and scope of the issue
that is the subject of the declaration; and

(b) describe the operation and impacts of the
declaration including, but not limited to—

(i) the person or class of persons required
to address the issue of environmental
concern; and

(i) actions that the person or class of
persons described in subparagraph (i)
may take to address the issue of
environmental concern; and

(c) invite the submission of a proposed better
environment plan to address the issue of
environmental concern; and

(d) set out the actions that may be taken if the
issue of environmental concern is not
addressed.

(3) On or before the sixth sitting day after an Order
has been published in the Government Gazette
under subsection (1), a copy of the Order must be
laid before each House of the Parliament.

(4) An Order may be disallowed in whole or in part
by either House of the Parliament.
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161 Amendment or revocation of declaration of issue of
environmental concern

(1) The Governor in Council may by Order published
in the Government Gazette revoke or amend an
Order under section 160(1).

(2) Subject to subsection (3), section 160(2), (3) and
(4) apply to an Order under subsection (1) as if an
Order under that subsection were an Order under
section 160(1).

(3) Section 160(2), (3) and (4) do not apply to an
Order under subsection (1) that—

(@) revokes an Order under section 160(1); or

(b) makes only a machinery or administrative
amendment to an Order under section
160(2).

162 Consideration of issues of environmental concern
when issuing remedial notices

(1) This section applies if—

(a) the Authority proposes to issue a remedial
notice to a person; and

(b) the proposed remedial notice would require
the person to carry out an action or do a
thing to minimise a risk of harm to human
health or the environment that relates to an
issue of environmental concern; and

(c) the person is required to address that issue of

environmental concern.

(2) For the purposes of determining whether to issue
the remedial notice, the Authority must take into
account any better environment plan that
addresses the issue of environmental concern.
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(3) In this section—
remedial notice means—
(@) an environmental action notice; or
(b) an improvement notice; or
(c) anotice to investigate; or
(d) a prohibition notice.

163 Combination of notice of proposed declaration with
notice of proposed statutory rule or legislative
instrument

(1) This section applies if—

(a) the Minister proposes that an issue is to be
declared an issue of environmental concern;
and

(b) aregulatory impact statement is prepared
under section 7 or 12E of the Subordinate
Legislation Act 1994 for a proposed
statutory rule or proposed legislative
instrument that relates to the proposed issue
of environmental concern.

(2) The notice of the proposed declaration required
under section 159(2) may be combined with the
notice required under section 11 or 121 of the
Subordinate Legislation Act 1994.

164 Combination of notices of decision
(1) This section applies if—

(@) notice of a decision to make or not make a
proposed declaration must be published
under section 159(4); and

(b) aregulatory impact statement is prepared
under section 7 or 12E of the Subordinate
Legislation Act 1994 for a proposed
statutory rule or proposed legislative
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instrument that relates to the proposed issue
of environmental concern.

(2) Notice of decision to make or not make a
proposed declaration required under section
159(4) may be combined with the notice required
under section 12 or 12J of the Subordinate
Legislation Act 1994.
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Part 7.6—Control of unreasonable and
aggravated noise

Division 1—Meaning of residential premises

165 Meaning of residential premises
In this Part—
residential premises—

(@) means any premises used primarily for
residential purposes, including but not
limited to the following—

(1) any land, building or
appurtenances used for or in
connection with residential
premises;

(if) an outbuilding situated on land
used for or in connection with
residential premises; and

(b) does not include land at any time when
construction, demolition or removal of
residential premises (other than
maintenance or repair of an existing
building) is being carried out on the
land.
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Division 2—Unreasonable and aggravated noise

166 Unreasonable noise S.166
. inserted by
A person must not, from a place or premises that No. 39/2018
i i i _ s.7(as
are not residential premises Smended by
: fen- Nos 27/2019
(@) emit an unreasonable noise; or 65 1230,
. . . 3/2020 ss 42—
(b) permit an unreasonable noise to be emitted. 41 47000
Note - 29).
Unreasonable noise is defined in section 3(1).
167 Unreasonable noise from residential premises S. 167
inserted by
No. 39/2018
(1) A person must not— s7s
: : o ded b
() emit an unreasonable noise from residential it 4
premises; or ss12-30,
3/2020 ss 42—
(b) permit an unreasonable noise to be emitted ;‘4'22)7’2020

from residential premises.

Penalty: In the case of a natural person,
120 penalty units;

In the case of a body corporate,
600 penalty units.

(2) Without limiting subsection (1), a person is taken
to emit an unreasonable noise from residential
premises if the person uses a prescribed item,
except in a case of emergency—

(a) at any time prescribed as a prohibited time;
and

(b) if noise emitted by that item can be heard in
a habitable room in residential premises
other than premises in which the item is
being used, whether or not a window or door
in that room is open.

(3) For the purposes of subsection (2), a habitable
room means a room other than a kitchen, storage
area, bathroom, laundry, toilet or pantry.
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S.168 168 Aggravated noise
inserted by . . .
No. 39/2018 A person must not emit or permit to be emitted
s.7(as noise that is prescribed to be aggravated noise.
amended by
Nos 27/2019 .
65 12-30, Penalty: In the case of a natural person,
3/2020 55 42— 500 penalty units;
44, 47/2020
s. 26). In the case of a body corporate,
2500 penalty units.
Note
Section 314 provides that this section is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.
iSﬁs:Le??e dby 169 Unreasonable noise from entertainment venues
207'?12018 (1) If a police officer receives a complaint from a
amended by person who lives near an entertainment venue and
pos Znoows is aggrieved by unreasonable noise emitted from
312020 55 42— the entertainment venue the police officer may—
44, 47/2020 .
s. 26). (@) enter the entertainment venue; and

(b) direct any person apparently in charge of the
entertainment venue to take any action that
the police officer reasonably considers
necessary to abate the unreasonable noise.

(2) A direction under subsection (1)(b)—

(@) given before midnight takes effect at
midnight and remains in force until 8 o'clock
in the morning; or

(b) given after midnight takes effect
immediately and remains in force until
8 o'clock in the morning.
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(3) A person must comply with a direction given to
the person under subsection (1)(b).

Penalty: In the case of a natural person,
120 penalty units;

In the case of a body corporate,
600 penalty units.

Division 3—Enforcement

170 Persons who may take proceedings for certain S.170
offences inserted by
No. 392018
: . : : : >
(1) This section applles despite anything to the Zmégjed by
contrary in section 347. Nos 27/2019
ss 12-30,
(2) Proceedings for an offence against section 167(1)  3/2020ss 42-
may only be taken by— ;‘f"zg 12020

(a) aperson claiming to be directly affected by
the alleged offence; or

(b) a police officer; or
(c) aresidential noise enforcement officer.

(3) Proceedings for an offence against section 169(3)
may only be taken by a police officer.

(4) Proceedings for an offence against section 175(4)
may only be taken by—

(a) apolice officer; or
(b) a residential noise enforcement officer.

(5) Proceedings for an offence against section 177
may only be taken by a police officer.

(6) Proceedings for an offence against section 172(6)
may only be taken by a residential noise
enforcement officer.
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S171 171 Residential noise enforcement officers

inserted by . . . . .

No. 39/2018 (1) A council may appoint as a residential noise
Zgégge dby enforcement officer a person who is an employee,
Nos 27/2019 or a member of a class of employee, of the

ss 12-30, H

3/2020 ss 42— council.

44, 47/2020 : :

. 26) (2) An appointment under subsection (1)—

(a) is subject to any conditions or limitations
specified in the appointment; and

(b) is subject to any prescribed conditions or
limitations; and

(c) may at any time be varied or revoked by the
council that made the appointment.

S. 172 172 Residential noise improvement notices

inserted by

N, 5’35’2018 (1) A council may issue a person with a residential
amended by noise improvement notice if the council

Nos 27/2019 H

65 12-30, reasonably believes that the person—

3/2020 ss 42— .. .

24, 4712020 (@) has contra\_/ened a provision of th'IS Part or
s. 26). the regulations relating to the emission of

noise from residential premises in
circumstances that make it likely that the
contravention is continuing or will re-occur;
or

(b) is likely to contravene a provision of this
Part or the regulations relating to the
emission of noise from residential premises.

(2) A residential noise improvement notice may
require the person to whom it is issued—

() to abate the noise; or

(b) to do any other thing that the council
reasonably considers necessary to prevent or
minimise the noise.
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(3) A requirement contained in a residential noise
improvement notice may be expressed to be
general or limited in operation as to particular
times, places or circumstances.

(4) A residential noise improvement notice must—

(@) specify the name and address of the person
to whom the notice is issued; and

(b) state the grounds on which the notice is
issued; and

(c) specify the actions that the person must take
to comply with the notice; and

(d) specify the period within which the person
must comply with the notice; and

(e) set out the penalty for failing to comply with
the notice; and

(f) state that the person may apply to VCAT for
review of the decision to issue the notice.

(5) A council may, by notice in writing given to the
person to whom a residential noise improvement
notice has been issued—

(a) extend the period during which the person
must comply with the notice if the council is
satisfied that the circumstances of the case
justify an extension of that period; and

(b) revoke or amend any requirement specified
in the notice.

(6) A person to whom a residential noise
improvement notice is issued must comply with
the notice.

Penalty: In the case of a natural person,
120 penalty units;

In the case of a body corporate,
600 penalty units.
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S.173 173 Proceedings for offences not affected by residential
inserted by noise improvement notices

No. 39/2018

ane(gze dby The issue of a residential noise improvement

Nos 27/2019 notice does not affect any proceedings for an
2/523253;‘;’ o offence against this Act or the regulations in

44, 4712020 connection with any matter in respect of which the
s. 26). residential noise improvement notice was issued.
S. 174 174 Injunctions relating to residential noise

inserted by

No. 39/2018 H H H H H

o @s (1) On an application by a gounc_ll or a police officer,
amended by a Court may grant an injunction, in such terms as
Nos 27/2019 H H H H

o5 12-30, the_ Cpurt considers appropriate, if the Court is
3/2020 55 42— satisfied that—

44, 47/2020 . .

s. 26). (a) aperson has engaged, or is proposing to

engage, in conduct that constitutes or would
constitute a contravention of a provision of
this Act or the regulations; and

(b) that contravention relates to the emission of
noise from residential premises.

(2) Without limiting subsection (1), an order under
that subsection may—

(a) restrain a person from engaging in specified
conduct that the Court reasonably considers
to be the source of, or contributing to, the
emission of noise; or

(b) require a person to do a specified act or thing
that the Court considers reasonably
necessary to prevent, minimise or remedy the
contravention.

(3) A council or a police officer may apply for an
injunction under subsection (1) whether or not
proceedings have been taken for—

(@) an offence against this Act or the regulations;
or
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(b) a contravention of a civil penalty provision
under this Act.

(4) The power of a Court to grant an injunction under
subsection (1) may be exercised whether or not
the conduct—

(@) is likely to result in substantial damage to
any person; or

(b) is likely to result in an infringement of the
rights of any person.

(5) An application for an order under subsection (1)
may be made ex parte.

175 Unreasonable noise directions S 175
inserted by
i i i No. 39/2018
(1) This section applies to a person who— g s
(a) apolice officer or a residential noise ot
enforcement officer reasonably suspects is 3/52(1)2530, 42
“ls . SS 42—
committing or has committed an offence 44, 4712020
against section 167(1); or s. 26).

(b) is apparently in charge of residential
premises on which a police officer or a
residential noise enforcement officer
reasonably suspects an offence against
section 167(1) is being committed or has
been committed.

(2) A police officer or residential noise enforcement
officer may direct a person to take any action that
the officer considers necessary to stop a suspected
offence or to prevent a suspected offence from
recurring.

(3) A direction given under subsection (2) remains in
force for the period specified in the direction not
exceeding 72 hours after the direction is given.
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(4)

A person must comply with a direction given to
the person under subsection (2).

Penalty: In the case of a natural person,
120 penalty units;

In the case of a body corporate,
600 penalty units.

S. 176 176 Entry orders

inserted by

207'?12018 (1) On the application of a police officer, a court
amended by officer may make an order enabling the police
21;)?22_7&2)?19 officer, using such force as is reasonably

312020 55 42— necessary, to enter residential premises for the
431.4,2;1;/2020 purpose of investigating the emission of

()

(3)

(4)

()

unreasonable noise if the court officer is satisfied
that no other measure would be effective to abate
the noise.

A police officer may apply to a court officer for
an order under subsection (1) if the police
officer—

(a) is of or above the rank of senior constable;
and

(b) reasonably believes that no other measure
would be effective to abate the unreasonable
noise.

An order under subsection (1) may be made
subject to any conditions that the court officer
considers appropriate.

A police officer using such force as is reasonably
necessary may enter any residential premises from
which unreasonable noise is emitted to investigate
the emission if an order to that effect has been
made under subsection (1).

After entering any residential premises under an
order under subsection (1) and investigating the
emission of noise, the police officer may give any
direction under section 175(2) that the police

Authorised by the Chief Parliamentary Counsel

198



Environment Protection Act 2017
No. 51 of 2017

Part 7.6—Control of unreasonable and aggravated noise

officer considers necessary to abate the
unreasonable noise.

177 Obstruction of police officer S. 177
inserted by
No. 39/2018
A person must not— s.7(as
(2) hinder, delay or obstruct a police officer in ot
taking any action authorised by an order 3/52(1)3530, s
. i SS 42—
under section 176; or 44, 4712020

(b) if the person is the occupier of any place or > 29

premises, refuse to permit a police officer to
take any action authorised by an order under
that section.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.
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Chapter 8—Better environment plans,
environmental audits and other matters

Part 8.1—Simplified outline

178 Simplified outline—Chapter 8

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 8.2 provides for better environment plans.

(3) Part 8.3 provides for the appointment of
environmental auditors and the conduct of
preliminary risk screen assessments and
environmental audits.

(4) Part 8.4 provides for the Authority to require
financial assurances.

(5) Part 8.5 provides for the appointment of advisory
panels for the purposes of providing advice to the
Authority.

(6) Part 8.6 provides for the establishment of a
conference of interested persons.
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Part 8.2—Better environment plans

179 Definition
In this Part—

participant, in a better environment plan, means a
person who has entered into the better
environment plan.

180 Purposes of better environment plans
The purposes of better environment plans are—

(a) to enable persons to develop innovative ways
to comply with this Act or to exceed
compliance with this Act; and

(b) to facilitate voluntary collaboration between
persons who must comply with this Act and
the Authority for the purposes of achieving
the purposes of this Act and objective of the
Authority.

181 Submission of proposed better environment plans

(1) A person may submit a proposed better
environment plan to the Authority.

(2) A submission under subsection (1) must contain
the following information—

(a) the objectives of the proposed better
environment plan including, but not limited
to, the risk of harm to human health or the
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environment that the proposed plan
addresses;

(b) the participants in the proposed plan;

(c) any other person who is likely to be affected
by the proposed plan and whether that person
has been consulted, or will be consulted, in
relation to the proposed plan;

(d) the actions or responsibilities that each
participant must undertake under the
proposed plan;

(e) the reporting requirements for each
participant under the proposed plan;

(f) the time or day by which the participants
must undertake any action required under the
proposed plan;

(9) the time period during which the proposed
plan is to be in force.

(3) A submission under subsection (1) must—

(@) be made in the manner and form approved
by the Authority; and

(b) contain any prescribed information; and
(c) be accompanied by any prescribed fee.

182 Authority may accept proposed better environment
plans

(1) On receiving a submission that complies with
section 181, the Authority must, within
30 business days after receiving the submission—

(a) accept the proposed better environment plan;
or

(b) refuse to accept the proposal.
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(2) When determining whether to accept a proposed
better environment plan, the Authority must take
into account—

(@) any guidelines issued under section 188; and
(b) any prescribed matter.
(3) The Authority may—

(@) require the person who made the submission
to provide the Authority with information
relating to the proposed better environment
plan that the Authority considers necessary
to determine whether to accept the proposed
plan; and

(b) require the person who made the submission
to provide that information within the time
period specified in the request.

(4) If the Authority requires information under
subsection (3), the time in which the Authority
must deal with the submission does not include
the period from the date that the Authority makes
the request until the date on which the Authority
receives the information.

(5) The Authority may accept a proposed better
environment plan—

(@) if the Authority is satisfied that—

(i) the objectives of the proposed plan are
consistent with the purposes set out in
section 180; and

(ii) the implementation of the proposed
plan is likely to deliver the objectives
of the proposed plan; and

(b) subject to any conditions the Authority
considers appropriate.

Authorised by the Chief Parliamentary Counsel

203



S. 183
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

S.184
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

s. 26).

Environment Protection Act 2017
No. 51 of 2017

Part 8.2—Better environment plans

(6) The Authority must, as soon as practicable after
making a decision whether or not to accept a
proposed better environment plan, give the person
who made the submission written notice stating—

(@) the decision; and

(b) in the case of a decision to refuse to accept
the proposed plan, the reasons for the
decision.

183 Participant must notify Authority of change in
circumstances

A participant in a better environment plan must
notify the Authority as soon as practicable after
becoming aware of any circumstances that
materially affect—

(a) any objective of the plan; or

(b) the capacity of any participant to comply
with the plan.

184 Amendment or revocation of better environment
plans and removal of participants

(1) A participant in a better environment plan may
apply to the Authority for the amendment of the
better environment plan.

(2) On receiving an application under subsection (1),
the Authority may—

(a) refuse to amend the better environment plan;
or

(b) amend the plan subject to any conditions that
the Authority considers appropriate.

(3) If the amendment proposed in an application
under subsection (1) affects any action or
responsibility that a participant must undertake
under a better environment plan, the Authority
may amend the plan only if that participant
consents to the amendment in writing.
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(4) The Authority on its own motion may amend or
revoke a better environment plan or remove a
participant from a better environment plan if—

(@) the Authority becomes aware of any
circumstances that materially affect—

(i) any objective of the plan; or

(i) the capacity of any participant to
comply with the plan; or

(b) the submission of the proposed plan
contained false or misleading information; or

(c) a participant in the plan withdraws from the
plan under section 185; or

(d) the Authority reasonably considers that the
implementation of the plan is failing to
deliver any objective of the plan.

(5) Within 5 business days after amending or
revoking a better environment plan or removing a
participant from a better environment plan under
this section, the Authority must notify in writing
each participant in the plan of that amendment,
revocation or removal.

(6) The amendment or revocation of a better
environment plan or the removal of a participant
from a better environment plan under this section
takes effect on the day specified in the notice
under subsection (5) of the amendment,
revocation or removal, which must not be fewer
than 5 business days after the amendment,
revocation or removal is made.
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S.185 185 Withdrawal from better environment plans

inserted b - : :

No. 392015 A participant in a better environment plan may
Zr:égge dby withdraw from that plan if the participant gives at
Nos 27/2019 least 20 business days' notice to—

ss 12-30, .

312020 ss 42— (@) the Authority; and

44, 47/2020

s. 26). (b) all other participants in the plan.

%nge dby 186 Effect of compliance with better environment plans
207'?12018 A participant in a better environment plan is taken
amended by to perform a duty or satisfy an obligation under
Nos 27/2019 H :

65 12-30, this Act if—

?,“j‘;";?;;zg‘z‘ (@) a better environment plan makes provision
s. 26). for how the participant performs the duty or

satisfies the obligation; and

(b) the participant complies with the better
environment plan to the extent that the plan
makes provision for performing that duty or
satisfying that obligation.

fr:slefze dby 187 Failure to comply with better environment plans
o (312018 If a participant does not comply with a better
amended by environment plan, the Authority may—
Nos 27/2019 .
ss 12-30, (a) suspend the operation of the plan; or
3/2020 ss 42—
‘5‘4'22)7/2020 (b) suspend the participation of the participant in
o the plan; or
(c) remove the participant from the plan; or
(d) revoke the plan.
S. 188 188 Guidelines
inserted by
SN.°7'(312°18 The Authority may issue guidelines relating to

amended by better environment plans, including but not

Nos 27/2019 s . . .
ss 1230, limited to guidelines relating to—

3/2020 ss 42— .

a4, 470020 (a) the content of better environment plans; and
s. 26).

(b) the circumstances in which better
environment plans may be used; and
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(c) the objectives for which better environment
plans may be used; and

(d) the preparation and submission of better
environment plans; and

(e) the acceptance and amendment of better
environment plans.
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PL83 Part 8.3—Environmental audit system
(Headings
and ss 189—
217)
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020
S. 26).
S. 189 189 Purpose of Part
inserted by
o (312018 The purpose of this Part is to provide for—
amenged Dy (a) the appointment of environmental auditors;
ss 12-30, and
3/2020 ss 42—
‘5‘4'22)7/2020 (b) a system of preliminary risk screen
o assessments and environmental audits—
for use in the planning, approving, regulating,
managing or conducting of activities and in the
protection of human health and the environment.
Division 1—Environmental auditors
S.190 190 Functions of environmental auditors
inserted b . . .
E‘S.eég‘izmé (1) An environmental auditor has the following
s- 7(@s functions—
amended by
S”;’ﬁzzféﬁ?lg () to conduct preliminary risk screen
32020 ss 42— assessments and environmental audits;
44, 47/2020 Lo .
s. 26). (b) to prepare preliminary risk screen assessment

statements, preliminary risk screen
assessment reports, environmental audit
statements and environmental audit reports;

(c) to perform any function conferred on an
environmental auditor under this or any other
Act;
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(d) to perform any prescribed function of an
environmental auditor.

(2) In carrying out any function of an environmental
auditor under this or any other Act, an
environmental auditor must have regard to—

(@) any guidelines issued by the Authority under
section 203; and

(b) any relevant environment reference standard
made under Part 5.2; and

(c) any relevant compliance code made under
Part 5.3; and

(d) any prescribed matter.

191 Application for appointment as environmental 251;;1 o by
auditor No. 39/2018
. . .. . s.7(as
(1) The Authority may, in writing, appoint a natural amended by
person to be an environmental auditor in Nos ZnoLs
accordance with this Division. 3/2020 5 42—
44, 47/2020

(2) A natural person may make an application to the s. 26).
Authority for appointment as an environmental
auditor.

(3) An application for appointment must—

(@) be made in the manner and form approved
by the Authority; and

(b) provide any information required by the
Authority; and

(c) be accompanied by any prescribed
application fee unless the person has been
exempted under section 196(2).

(4) The Authority may refer an application for
appointment to the advisory panel referred to in
section 192.
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(5) If the Authority considers it necessary for the
purposes of determining an application for
appointment, the Authority may require the
applicant to do one or more of the following—

(@) to provide further information to the
Authority within a specified time;

(b) to appear before the advisory panel for an
interview;

(c) to undergo an examination by the advisory
panel as to the applicant's suitability for
appointment.

S by 192 Advisory panel for application for appointment as
No. 39/2018 environmental auditor

s.7(as : . :

amended by (1) The Authority may by instrument appoint an
il advisory panel.

g (2) Section 235 applies to an advisory panel

s. 26). appointed for the purposes of this Division.

(3) The functions of an advisory panel appointed for
the purposes of this Division are—

(@) to make recommendations to the Authority
regarding the suitability of an applicant for
appointment as an environmental auditor;
and

(b) to provide any other advice to the Authority
on the Authority's request.

(4) An advisory panel appointed for the purposes of
this Division must have regard to any relevant
guidelines issued under section 203.

ii-sgfed by 193 Determination by Authority of application for

No. 39/2018 appointment as environmental auditor

s.7(as .

amended by (1) The Authority may approve or refuse an

pos Znoows application for appointment as an environmental
3/2020 55 42— auditor.

44, 47/2020

S. 26).
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(2) In making a decision to approve or refuse an
application for appointment, the Authority must
have regard to—

(@) any relevant guidelines issued under

section 203; and

(b) if an advisory panel has made a

(©
(3) The

recommendation on the application, the
advisory panel's recommendation; and

any prescribed matter.
Authority may refuse an application for

appointment—

(@)

(b)

(©

(d)

(€)

(f)

if the applicant fails to comply with section
191(3) or a requirement of the Authority
under section 191(5); or

if, in the opinion of the Authority, the
applicant fails to satisfy the requirements of
the guidelines issued under section 203 in
relation to eligibility for appointment as an
environmental auditor; or

if the applicant was previously appointed as
an environmental auditor and, in the last 2
years before the date the application was
made, the Authority revoked, suspended or
refused to renew the appointment; or

if the applicant was previously appointed as
an environmental auditor in another
jurisdiction and the appointment was
revoked or suspended; or

if the applicant had previously made an
application for appointment as a
environmental auditor in another jurisdiction
and the application was refused; or

if the applicant provided false or misleading
information to the Authority in the
application; or
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(g) for any other reason that the Authority
considers sufficient; or

(h) for any other prescribed reason.

194 Refusal of application for appointment as
environmental auditor

(1) If the Authority proposes to refuse an application
for appointment as an environmental auditor, the
Authority must give written notice to the applicant
that—

(@) the Authority intends to refuse the
application for appointment and the reasons
for the proposed refusal; and

(b) the applicant may make submissions to the
Authority in relation to the proposed refusal.

(2) The Authority must not refuse an application for
appointment unless the Authority—

(a) has given written notice to the applicant
under subsection (1); and

(b) has given the applicant a reasonable
opportunity to make submissions; and

(c) has taken into consideration any submissions
made by the applicant.

195 Approval of application for appointment as
environmental auditor

If the Authority decides to approve an application
for appointment as an environmental auditor, the
Authority must notify the applicant in writing
of—

(@) the Authority's decision; and

(b) any conditions to which the appointment is
subject; and

(c) the period of appointment (not exceeding 3
years).
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196 Application fee

(1) Subject to subsection (2), a person must not be
appointed as an environmental auditor unless the
person has paid the prescribed application fee to
the Authority.

(2) The Authority may exempt a person from the
payment of the prescribed application fee under
subsection (1).

197 Conditions on appointment of environmental
auditor

(1) The Authority may appoint a person as an
environmental auditor—

(a) unconditionally; or

(b) subject to conditions specified in the
environmental auditor's instrument of
appointment; or

(c) subject to any prescribed conditions.

(2) In addition to subsection (1), at any time during
the appointment of an environmental auditor, the
Authority may by written notice—

(a) impose conditions or further conditions on
the appointment; or

(b) vary or revoke any of the conditions to
which the appointment is subject.

(3) In making a decision to impose, vary or revoke
conditions on the appointment of an
environmental auditor, the Authority must have
regard to any relevant guidelines issued under
section 203.

(4) A condition imposed on an appointment under
subsection (1)(b), (c) or (2)(a) or a variation or
revocation of a condition under subsection (2)(b)

takes effect on the date specified by the Authority
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or the date on which the environmental auditor is
notified by the Authority, whichever is the later.

198 Reappointment of environmental auditors

(1) An environmental auditor may make an
application to the Authority for reappointment as
an environmental auditor.

(2) An application for reappointment must—

(@) be made in the manner and form approved
by the Authority; and

(b) provide any information required by the
Authority; and

(c) be made within the prescribed time; and

(d) be accompanied by the prescribed
application fee.

(3) If the Authority considers it necessary for the
purpose of determining an application for
reappointment, the Authority may require the
applicant to provide further information to the
Authority within a specified time.

(4) The Authority may approve or refuse an
application for reappointment.

199 Refusal of application for reappointment as
environmental auditor

(1) The Authority may refuse an application for
reappointment—

(@) on any of the grounds referred to in section
193(3)(a), (b), (c), (d), (e) or (f); or

(b) if the refusal of the application for
reappointment is justified having regard to—

(i) the quality of the environmental
auditor's work in relation to preliminary
risk screen assessments or
environmental audits conducted during
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the environmental auditor's
appointment; or

(i) the quality of the environmental
auditor's work in relation to any
prescribed function of an environmental
auditor; or

(iii) any formal or informal disciplinary
action taken against the environmental
auditor under this Act; or

(iv) any other matter that the Authority
considers to be relevant to the
environmental auditor's suitability for
reappointment; or

(v) for any other prescribed reason.

(2) In making a decision to approve or refuse an
application for reappointment, the Authority must
have regard to any relevant guidelines issued
under section 203.

(3) If the Authority proposes to refuse an application
for reappointment under this section, the
Authority must give written notice to the
environmental auditor that—

(a) the Authority intends to refuse an application
for reappointment and the reasons for the
proposed refusal; and

(b) the environmental auditor may make
submissions to the Authority in relation to
the proposed refusal.

(4) The Authority must not refuse an application for
reappointment unless the Authority—

(a) has given the environmental auditor written
notice under subsection (3); and
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(b) has given the environmental auditor a
reasonable opportunity to make submissions;
and

(c) has taken into consideration any submissions
made by the environmental auditor.

(5) If the Authority decides to approve an application
for reappointment, the Authority must give written
notice to the environmental auditor of—

(@) the Authority's decision; and

(b) any conditions to which the reappointment is
subject; and

(c) the period of reappointment (not exceeding
3 years).

200 Revocation or suspension of appointment of
environmental auditors

(1) The Authority may suspend or revoke the
appointment of an environmental auditor if—

(@) in the opinion of the Authority, the
environmental auditor does not satisfy the
requirements of the guidelines issued under
section 203 in relation to eligibility for
appointment as an environmental auditor; or

(b) the environmental auditor has contravened—
(i) this Act; or
(i) the regulations; or

(iii) a condition of the environmental
auditor's appointment; or

(c) the environmental auditor is not carrying out
a sufficient amount of preliminary risk
screen assessments or environmental audits
to justify continued appointment as an
environmental auditor; or
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(d)

(€)

(f)
9)

(h)

the environmental auditor is appointed as an
environmental auditor in another jurisdiction
and that appointment has been changed
because of conduct that would (if it occurred
in Victoria) authorise revocation or
suspension of the environmental auditor's
appointment under this Act; or

the environmental auditor provided false or
misleading information to the Authority in
an application for appointment or
reappointment; or

the environmental auditor has contravened a
prescribed matter; or

the suspension or revocation of the
appointment is justified having regard to—

(i) the quality of the environmental
auditor's work in relation to preliminary
risk screen assessments or
environmental audits conducted during
the environmental auditor's
appointment; or

(ii) the quality of the environmental
auditor's work in relation to any
prescribed function of an environmental
auditor; or

(iii) any other matter that the Authority
considers to be relevant to the
environmental auditor's suitability for
appointment; or

any of the following circumstances apply to
a preliminary risk screen assessment or an
environmental audit conducted by the
environmental auditor—

(i) the environmental auditor is an
associate of the person who is
undertaking the activity or who owns or
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occupies any part of the site that is the
subject of the preliminary risk screen
assessment or the environmental audit;

(ii) the environmental auditor has a direct
or indirect pecuniary or personal
interest in any part of the activity or the
site that is the subject of the
preliminary risk screen assessment or
the environmental audit;

(iii) the preliminary risk screen assessment
or the environmental audit conducted
by the environmental auditor involves
the environmental auditor reviewing—

(A) any aspect of work previously
carried out by the environmental
auditor or an associate of the
environmental auditor; or

(B) a statement or report previously
prepared by the environmental
auditor or an associate of the
environmental auditor.

(2) The Authority may revoke the appointment of an
environmental auditor who is suspended.

(3) Despite subsection (1)(h)(iii), the Authority must
not suspend or revoke the appointment of an
environmental auditor if the preliminary risk
screen assessment or the environmental audit was
conducted by the environmental auditor in
accordance with guidelines issued under
section 203 or with the approval of the Authority.
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201 Matters to which Authority must have regard in S.201
deciding a suspension or revocation of appointment  inserted by
. . No. 39/2018
of environmental auditor s.7(as
: . ded b
(1) In making a decision to suspend or revoke the Nos 271201
appointment of an environmental auditor, the ss 12-30,
. 3/2020 ss 42—
Authority must have regard to any relevant 44, 47/2020
guidelines issued under section 203. . 26)

(2) If the Authority proposes to suspend or revoke the
appointment of an environmental auditor under
this section (including a proposed revocation of
the appointment of an environmental auditor that
is suspended), the Authority must give written
notice to the environmental auditor that—

(@) the Authority intends to suspend or revoke
the environmental auditor's appointment and
the reasons for the proposed suspension or
revocation; and

(b) the environmental auditor may make
submissions to the Authority in relation to
the proposed revocation or suspension.

(3) The Authority must not suspend or revoke the
appointment of an environmental auditor unless
the Authority—

(@) has given written notice to the environmental
auditor under subsection (2); and

(b) has given the environmental auditor a
reasonable opportunity to make submissions;
and

(c) has taken into consideration any submissions
made by the environmental auditor.

(4) If the Authority decides to suspend the
appointment of an environmental auditor, the
Authority must give written notice to the
environmental auditor that the environmental
auditor's appointment is suspended—

Authorised by the Chief Parliamentary Counsel

219



Environment Protection Act 2017
No. 51 of 2017

Part 8.3—Environmental audit system

S. 202
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

s. 26).

202

()

(6)

1)

(a) for a specified period; or

(b) until the fulfilment of specified conditions
set by the Authority; or

(c) until further notice by the Authority.

If the Authority decides to suspend the
appointment of an environmental auditor under
subsection (4)(b), the Authority must give written
notice to the environmental auditor that the
environmental auditor's appointment will be
reinstated as soon as practicable after the
Authority is satisfied that the environmental
auditor has fulfilled the specified conditions.

If the Authority decides to revoke the appointment
of an environmental auditor, the Authority must
give written notice to the environmental auditor
that the environmental auditor's appointment has
been revoked and the reasons for the revocation.

When does a suspension or revocation take effect?

A suspension of the appointment of an
environmental auditor under section 200 has
effect—

(a) for the period specified by the Authority; or

(b) if no period is specified in a notice under
section 201(4)(a) or the appointment is
suspended until the fulfilment of specified
conditions under section 201(4)(b), for the
period—

(i) commencing on the date specified in
the notice given under section 201(4) or
the date on which the Authority notifies
the environmental auditor of the
suspension, whichever is the later; and

(if) ending on the date the Authority
notifies the environmental auditor that
the environmental auditor's
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appointment has been reinstated or
revoked.

(2) The appointment of an environmental auditor is
taken not to be in force during the period in which
a suspension has effect.

(3) A revocation of the appointment of an
environmental auditor takes effect on the date
specified in the notice given under section 201(6)
or the date on which the Authority notifies the
environmental auditor of the revocation,
whichever is the later.

203 Guidelines for environmental auditors
The Authority may issue guidelines relating to—

(@) the appointment and reappointment of
environmental auditors; and

(b) the suspension or revocation of the
appointment of environmental auditors; and

(c) conditions with which environmental
auditors must comply; and

(d) the performance of environmental auditors'
functions under this or any other Act.

Division 2—Preliminary risk screen assessments
204 Preliminary risk screen assessment

(1) A person may engage an environmental auditor to
conduct a preliminary risk screen assessment.

(2) The purpose of a preliminary risk screen
assessment is—

(a) to assess the likelihood of the presence of
contaminated land; and

(b) to determine if an environmental audit is
required; and
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(c) if an environmental audit is required, to
recommend a scope for the environmental

audit.
S. 205 205 Preliminary risk screen assessment statement
inserted by
SN.°7'(312°18 (1) On completion of a preliminary risk screen
amended by assessment, an environmental auditor must
S“;’ﬁzzféﬁf’lg prepare a preliminary risk screen assessment
3/2020 55 42— statement accompanied by a preliminary risk
44, 47/2020
6. 2%), screen assessment report.

(2) An environmental auditor must, within 5 business
days of completing a preliminary risk screen
assessment statement and a preliminary risk
screen assessment report, send a copy of the
preliminary risk screen assessment statement and
the preliminary risk screen assessment report to—

(@) the Authority; and
(b) the relevant planning authority within the
meaning of the Planning and Environment
Act 1987; and
(c) the responsible authority within the meaning
of the Planning and Environment Act
1987.
Penalty: 240 penalty units.
%Si?fed by 206 What is included in a preliminary risk screen
No. 39/2018 assessment statement?
s.7(s .. .
amended by (1) A preliminary risk screen assessment statement
Nos 27/2019 must—
ss 12-30,
i’fcﬁc,’zs(fzéz_ (@) specify the scope of the assessment
s. 26). including—

(i) the site in respect of which the
assessment was conducted; and

(ii) the use or proposed use for which the
site is being assessed; and
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(iii) the elements of the environment
assessed; and

(iv) the standards considered in the
assessment; and

(v) any assumptions made by the
environmental auditor during the
assessment or any limitations on the
assessment; and

(vi) any exclusions from the assessment and
the rationale for these exclusions; and

(b) state the environmental auditor's assessment
that—

(i) an environmental audit is not required
for the purposes specified in the
statement; or

(if) an environmental audit is required for
the purposes specified in the statement;
and

(c) if an environmental audit is required under
paragraph (b)(ii)—set out the proposed scope
of the environmental audit; and

(d) state the name of the person who engaged

the environmental auditor to conduct the
assessment; and

(e) be signed by the environmental auditor; and

(f) state the environmental auditor's contact
details; and

(9) include any other prescribed matter.

(2) If the preliminary risk screen assessment
statement states that an environmental audit is
required, the Authority may—
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(@) review the proposed scope of the
environmental audit set out by the
environment auditor in the statement; and

(b) endorse the proposed scope or determine a
revised scope of the environmental audit.

(3) Before endorsing the proposed scope of an
environmental audit under subsection (2)(b), the
Authority may request that the environmental
auditor provide further information in relation to
the proposed scope.

(4) If the Authority decides to review the proposed
scope of an environmental audit under subsection
(2)(a), the Authority must complete the review
within 30 business days of receiving the
preliminary risk screen assessment statement and
the preliminary risk screen assessment report.

(5) If the Authority makes a request for information
under subsection (3), the time in which the
Authority must complete the review under
subsection (4) does not include the period from
the date that the Authority makes the request until
the date on which the Authority receives the
information.

207 What is included in a preliminary risk screen
assessment report?

A preliminary risk screen assessment report must
include—

(@) areview of the information collected by the
preliminary risk screen assessment; and

(b) the reasons for the findings in the
preliminary screen risk assessment
statement; and

(c) any other prescribed matter.
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Division 3—Environmental audits

208 Environmental audits S.208
. . inserted by
(1) A person may engage an environmental auditor to  no. 392018
conduct an environmental audit. s.7(as
amended by
: e Nos 27/2019
(2) The purpose of an environmental audit is— 55 12-30,
() to assess the nature and extent of the risk of 5+ mop0
harm to human health or the environment s. 26).

from contaminated land, waste, pollution or
any activity; and

(b) to recommend measures to manage the risk
of harm to human health or the environment
from contaminated land, waste, pollution or
any activity; and

(c) to make recommendations to manage the
contaminated land, waste, pollution or
activity.

(3) Subject to subsection (4), an environmental
auditor must, before conducting an environmental
audit, submit a proposed scope of the audit to the
Authority together with any supporting
documentation in a manner and form approved by
the Authority.

(4) Subsection (3) does not apply if—

(@) apreliminary risk screen assessment has
already been conducted; and

(b) the Authority has previously endorsed a
proposed scope or previously determined a
revised scope of the environmental audit
under section 206(2)(b); and

(c) the environmental auditor has not proposed
amendments to the proposed scope or the
revised scope.
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(5) The Authority may—

(@) review the proposed scope of an
environmental audit provided under
subsection (3) or section 206(1)(c); and

(b) endorse the proposed scope or determine a
revised scope of the environmental audit.

(6) Before endorsing the proposed scope under
subsection (5)(b), the Authority may request that
an environmental auditor provide further
information in relation to the proposed scope.

(7) If the Authority decides to review the proposed
scope under subsection (5)(a), the Authority must
complete the review within 30 business days of
receiving the proposed scope of the environmental
audit from an environmental auditor under this
section.

(8) If the Authority makes a request for information
under subsection (6), the time in which the
Authority must complete the review under
subsection (7) does not include the period from
the date that the Authority makes the request until
the date on which the Authority receives the
information.

209 Environmental auditor must notify the Authority of
environmental audit

If an environmental auditor is engaged to conduct
an environmental audit, the environmental auditor
must, within 5 business days after receiving a
request to conduct the audit, send to the Authority
a statement in writing specifying—

(@) the name of the person who has engaged the
environmental auditor to conduct the audit;
and

(b) the location of the site of the proposed audit;
and
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(c) the proposed completion date of the audit.
Penalty: 240 penalty units.
210 Environmental audit statement

(1) On completion of an environmental audit, an
environmental auditor must prepare an
environmental audit statement accompanied by an
environmental audit report.

(2) An environmental auditor must, within 5 business
days of completing an environmental audit
statement and an environmental audit report, send
a copy of the environmental audit statement and
the environmental audit report to the Authority
and—

(@) if the audit relates to a risk of harm to human
health or the environment from contaminated
land or potentially contaminated land, to the
relevant planning authority and the
responsible authority within the meaning of
the Planning and Environment Act 1987;
or

(b) if required by the Authority, to the relevant
planning authority and the responsible
authority within the meaning of the
Planning and Environment Act 1987.

Penalty: 240 penalty units.

211 What is included in an environmental audit
statement?

An environmental audit statement must—

(a) specify the scope of the environmental audit
including—
(i) the site or the activity in respect of
which the audit was conducted; and

(i) the use or proposed use for which the
site is being audited (if applicable); and
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(iii) the elements of the environment in
respect of which the audit assessed; and

(iv) the standards and reference documents
considered in the audit; and

(v) any assumptions made by the
environmental auditor during the audit
or any limitations on the audit; and

(vi) any exclusions from the audit and the
rationale for these exclusions; and

(b) if the environmental audit assessed the use or
proposed use of a site in relation to the risk
of harm to human health or the environment
from contaminated land, waste or pollution,
state the environmental auditor's assessment
that—

(i) the site is suitable for the purposes
specified in the statement; or

(ii) the site is suitable for the purposes
specified in the statement if the
recommendations made in the
statement are complied with; or

(iii) the site is not suitable for the purposes
specified in the statement at the time
the statement was prepared; and

(c) specify the results of the environmental audit
and any recommendations; and

(d) state the name of the person who engaged
the environmental auditor to conduct the
audit; and

(e) be signed by the environmental auditor; and

(f) state the environmental auditor's contact
details; and

(9) include any other prescribed matter.
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212 What is included in an environmental audit report?
An environmental audit report must include—

(@) areview of all relevant information collected
by the environmental audit; and

(b) the reasons for the findings and any
recommendations in the environmental audit
statement; and

(c) any other prescribed matter.

Division 4—Offences and other matters

213 Withdrawal, amendment or issue of new
preliminary risk screen assessment statement or
environmental audit statement

(1) If an environmental auditor believes that the
environmental auditor has issued a preliminary
risk screen assessment statement or an
environmental audit statement that is incorrect, the
environmental auditor may withdraw the
preliminary risk screen assessment statement or
the environmental audit statement and either—

(@) conduct another preliminary risk screen
assessment and issue a new preliminary risk
screen assessment statement or conduct
another environmental audit and issue a new
environmental audit statement; or

(b) issue a new preliminary risk screen
assessment statement or a new
environmental audit statement.

(2) Despite subsection (1), an environmental auditor
may amend a preliminary risk screen assessment
statement or an environmental audit statement to
correct—

(@) any clerical mistake or an unintentional error
or omission; or
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(3)

(4)

(b) any figure that is miscalculated; or

(c) any misdescription of any person, thing or
property.

If an environmental auditor withdraws a
preliminary risk screen assessment statement or an
environmental audit statement under subsection
(1), the environmental auditor must, within 5
business days of the withdrawal, notify the
Authority and—

(@) if the audit relates to a risk of harm to human
health or the environment from contaminated
land or potentially contaminated land, the
relevant planning authority and the
responsible authority within the meaning of
the Planning and Environment Act 1987;
or

(b) if required by the Authority, the relevant
planning authority and the responsible
authority within the meaning of the
Planning and Environment Act 1987.

Penalty: 240 penalty units.

If an environmental auditor has issued a new
preliminary risk screen assessment statement or a
new environmental audit statement under
subsection (1)(b) or amended a preliminary risk
screen assessment statement or an environmental
audit statement under subsection (2), the
environmental auditor must, within 5 business
days of amending or issuing it, send a copy of the
amended or new preliminary risk screen
assessment statement or the amended or new
environmental audit statement to—

(a) the Authority; and

(b) the relevant planning authority within the
meaning of the Planning and Environment
Act 1987; and
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(c) the responsible authority within the meaning
of the Planning and Environment Act
1987.

(5) If an environmental auditor is for any reason
unable to perform the functions and duties of an
environmental auditor during the environmental
auditor's appointment, the Authority may
withdraw a preliminary risk screen assessment
statement or an environmental audit statement
issued by the environmental auditor that is
incorrect.

(6) If the Authority withdraws an incorrect

preliminary risk screen assessment statement or an

incorrect environmental audit statement under
subsection (5), the Authority must, within 5
business days of the withdrawal, notify the
relevant planning authority and the responsible
authority within the meaning of the Planning and
Environment Act 1987 of the withdrawal.

(7) Subsection (6) does not apply if the relevant
planning authority and the responsible authority
have not been sent a copy of the withdrawn
preliminary risk screen assessment statement or
environmental audit statement under section
205(2) or 210(2).

214 Obligation of person in management or control to
provide copy of preliminary risk screen assessment
statement or environmental audit statement

(1) If a preliminary risk screen assessment statement
or an environmental audit statement has been
issued in respect of a site, the person in
management or control of the site must provide a
copy of the preliminary risk screen assessment
statement or the environmental audit statement (as
the case requires) to any person who proposes to
become the person in management or control of
the site.
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(2) If a person who previously had management or
control of a site fails to comply with subsection
(1), the person who currently has management or
control of the site may, within 12 months of
becoming the person in management or control,
recover in a Court from the person who previously
had management or control, any reasonable costs
incurred in complying with the preliminary risk
screen assessment statement or the environmental
audit statement.

215 False or misleading preliminary risk screen
assessment statement or environmental audit
statement

(1) When carrying out any function under this Act or
any other Act, an environmental auditor must
not—

(a) issue a preliminary risk screen assessment
statement that is false or misleading; or

(b) issue an environmental audit statement that
is false or misleading; or

(c) issue any other document that is false or
misleading.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) Without limiting subsection (1), a statement or
document may be false or misleading for the
purposes of this section if it contains a material
defect, omission or irregularity.

(3) A person who contravenes subsection (1) commits
an offence.

Penalty: 500 penalty units.
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(4) An offence under subsection (3) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

216 Environmental auditor must notify the Authority of
imminent state of danger

(1) When carrying out any function under this Act or
any other Act, an environmental auditor must
notify the Authority as soon as practicable after
the environmental auditor becomes aware of—

(@) an imminent state of danger to human health
or the environment from pollution or waste;
or

(b) any circumstances, which if not addressed,
are likely to become an imminent state of
danger to human health or the environment
from pollution or waste; or

(c) any other prescribed matter.

Penalty: 500 penalty units.
Note

Section 314 provides that subsection (1) is a civil penalty

provision. The penalty for contravention of this civil penalty

provision is set out in the table in section 314.

(2) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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S 217 217 Fees to be paid by environmental auditor

&‘Seétg‘i%’o% (1) An environmental auditor must, within 5 business
ZﬁZe(r?Zed by days of completing a preliminary risk screen

Nos 27/2019 assessment statement and a preliminary risk
S screen assessment report, pay the prescribed fee to
44, 47/2020 the Authority.

S. 26).

(2) An environmental auditor must, within 5 business
days of completing an environmental audit
statement and an environmental audit report, pay
the prescribed fee to the Authority.
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ss 218-234)
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No. 39/2018
s.7(as
amended by
Nos 27/2019
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. S.218
218 Purposes of this Part inserted by

No. 39/2018
s.7(as

. . . ded b
(a) to provide for financial assurances as eigeanird

security for the Authority for the costs and glszg)g(-fo, 2
expenses of remediation or clean up el

activities; and S.26).

The purposes of this Part are—

(b) to enable the Authority to implement
financial assurances.

219 Authority may require financial assurance S. 219
inserted by

(1) The Authority may require a person undertakinga [ %0

particular activity to provide a financial assurance  amended by

if any of the following apply— Sst 22_7;%(’)19
(@) the Authority determines that provision of a 4 e
financial assurance by the person is a s. 26).

condition of a prescribed permission;

(b) the Authority determines that provision of a
financial assurance by the person is a
condition of a site management order;

(c) the Authority determines that provision of a
financial assurance by the person is a
condition of an environmental action notice;

(d) an Order relating to environmentally
hazardous substances requires the person to
provide a financial assurance.
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S. 220 220

inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

s. 26).

(2) The Authority may only make a determination
under subsection (1)(a),(b) or (c) if the Authority
is satisfied, having regard to the prescribed risk
assessment criteria, that a financial assurance is
necessary as security for the costs and expenses of
remediation or clean up in connection with the
particular activity.

(3) If the Authority requires a person to provide a
financial assurance, the Authority must notify the
person in writing of the form and amount of the
financial assurance.

(4) If a person is given notice under subsection (3),
the person must provide the financial assurance
within a period, not less than 30 business days, to
be specified by the Authority.

Form of financial assurance

(1) Subject to subsection (2), the Authority may
determine, having regard to the prescribed risk
assessment criteria, the form of a financial
assurance.

(2) A financial assurance must be provided in the
form of—

(a) aguarantee provided by a body that is
permitted to use the expression "bank" under
section 66 of the Banking Act 1959 of the
Commonwealth; or

(b) bonds; or

(c) any other form of security that the Authority
considers appropriate; or

(d) any combination of paragraph (a), (b) or (c).
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221 Amount of financial assurance S 21
. . . inserted b
(1) Subject to subsection (2), the Authority may No. 3972018
determine the amount of a financial assurance. s.7(as
amended by
(2) In determining the amount of a financial Nos ZmcoLs
assurance, the Authority must have regard to— 312020 ss 42—
. 44, 47/2020
(@) areasonable estimate of the costs and s. 26).

expenses of remediation or clean up
activities for the particular activity; and

(b) any method for calculating the amount of
financial assurances published by the
Authority; and

(c) if the Authority has required an independent
assessment for the purpose of determining
the amount of a financial assurance and the
independent assessment has been provided
within the specified period, the independent

assessment.
222 Independent assessment of amount of financial ﬁ"sze?nz o by
assurance No. 39/2018
.. s.7(as
(1) For the purpose of determining the amount of a amended by

: : H : Nos 27/2019
financial assurance, the Authority may require a 55 1230,

person to provide an independent assessment of a  3/2020ss 42—
matter contained in the prescribed risk assessment f’zg’zozo
criteria, within a period specified by the

Authority.

(2) If the Authority requires a person to provide an
independent assessment under subsection (1), the
person must pay any costs associated with
obtaining the independent assessment.

(3) An independent assessment required by the
Authority under subsection (1) must be conducted
by a suitably qualified person.
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223 Method for calculating financial assurance amount

(1) The Authority may publish, by notice in the
Government Gazette, a method for calculating
financial assurance amounts.

(2) The method takes effect on the day notice is
published in the Government Gazette, or on any
later day if specified in the notice.

(3) The Authority must publish the method on the
Internet site of the Authority.

224 Costs associated with financial assurance

A person who is required to provide a financial
assurance is responsible for all reasonable costs
incurred by the Authority that are associated
with—

(a) providing the financial assurance; and

(b) determining the form and amount of a
financial assurance.

225 Authority may review financial assurance

(1) Subject to subsection (2), the Authority may
review the following—

(@) the requirement for a person to provide a
financial assurance;

(b) the amount of a financial assurance;
(c) the form of a financial assurance.
(2) The Authority may review a financial assurance
if—
(a) aprescribed permission issued or granted
with a condition requiring the holder of the

permission to provide a financial assurance
is reviewed or varied; or
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(b)

(©

(d)

(€)

(f)

(9)

the financial assurance was provided as a
condition of a site management order and the
order is varied; or

the financial assurance was provided as a
condition of an environmental action notice
and the notice is varied; or

the financial assurance was provided as a
condition of an Order relating to
environmentally hazardous substances and
the Order is varied; or

the Authority publishes an updated method
for calculating the amount of a financial
assurance that is relevant to the particular
activity that the financial assurance is
provided in relation to; or

the person who provided the financial
assurance requests a review of the form or
amount of the financial assurance; or

the Authority is satisfied, having regard to
the prescribed risk assessment criteria, that
there is a variation to the estimate of the
costs and expenses of remediation or clean
up activities for the particular activity that
the financial assurance is provided in relation
to.

226 Authority may amend financial assurance 25;? by
(1) Subject to subsection (2), the Authority may 207'?:5’2018
amend the following— amended by
. . Nos 27/2019
(@) the form of a financial assurance; ss 12-30,
3/2020 ss 42—
(b) the amount of a financial assurance; ;‘4'22)7/2020
(c) the form and the amount of a financial

assurance.
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(2) If following a review, the Authority proposes to
amend a financial assurance, the Authority must—

(@) notify the person who provided the financial
assurance in writing; and

(b) invite the person who provided the financial
assurance to make a submission on the
proposed amendment, within 20 business
days after the date of notice; and

(c) consider any submissions from the person
who provided the financial assurance.

(3) If the Authority decides to amend a financial
assurance, the Authority must notify the person in
writing of the decision.

(4) On amending a financial assurance, the
Authority—

(a) may make any changes the Authority
considers necessary to implement that
amendment in an instrument or document;
and

(b) despite anything to the contrary in this Act or
the regulations, may make any changes the
Authority considers necessary to implement
the amendment in a permission, site
management order or an environmental
action notice by complying only with this
section.

(5) If a person is given notice under subsection (3)
and is required to provide a further form, amount
or form and amount of a financial assurance, the
person must provide the further requirement
within a period, not less than 30 business days, to
be specified by the Authority.
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227 Authority may make a claim on financial assurance
(1) This section applies if—

(a) the Authority determines that the person who
provided a financial assurance has failed to
conduct the remediation or clean up
activities required by this Act or the
regulations; or

(b) the Authority has exercised clean up powers
in accordance with section 294(1) in
connection with the particular activity that
the financial assurance was provided in
relation to.

(2) The Authority may make a claim on a financial
assurance for any reasonable costs incurred, or
that the Authority considers are likely to be
incurred, by the Authority in conducting the
remediation or clean up activities.

(3) The Authority may make a claim on a financial
assurance with respect to a power specified in
subsection (1)(b) whether or not any costs
incurred by the Authority in conducting the
remediation or clean up activities are the result of
an act or omission before the financial assurance
was provided.

(4) If the Authority makes a claim under this section
and the costs incurred by the Authority in
conducting the remediation or clean up activities
exceed the amount of the financial assurance, the
Authority may recover as a debt due to the Crown
in a court of competent jurisdiction any reasonable
costs incurred by the Authority in conducting the
remediation or clean up activities.

(5) If the Authority makes a claim under this section,
nothing in this Part prevents the Authority from
making a further claim for reasonable costs
incurred, or that the Authority considers are likely
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to be incurred, in conducting clean up or
remediation activities.

(6) Any money recovered under this section is to be
paid into the Consolidated Fund.

228 Procedure for claim on financial assurance in the
event of a person’s failure to remediate or clean up

(1) Before the Authority makes a claim on a financial
assurance for a matter specified in section
227(1)(a), the Authority must—

(@) notify the person who provided the financial
assurance in writing; and

(b) invite the person who provided the financial
assurance to make a submission on the
Authority's intention to make a claim within
20 business days of the date of the notice;
and

(c) consider any submissions made within the
period specified in paragraph (b).

(2) The Authority may proceed with the claim
10 business days after the day the Authority
receives any submissions or within the period
specified in subsection (1)(b), whichever occurs
first.

(3) The Authority must notify the person who
provided the financial assurance of a decision
under subsection (2) in writing within 5 business
days of the day of the decision.

229 Procedure for claim on financial assurance in the
event of immediate or serious risk

If the Authority makes a claim on a financial
assurance for a matter specified in section
227(1)(b), the Authority must—
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(@) notify the person who provided the financial
assurance in writing within 10 business days
of the date of the claim; and

(b) give reasons for making the claim.
Note

See section 294(1) for the Authority's power to conduct a

clean up if there is an immediate or serious risk of harm to
human health or the environment from pollution, waste or
contaminated land.

230 Notice to replenish financial assurance ;-Szef by
(1) If the Authority makes a claim on a financial 207'(325’2018
assurance, the Authority may require the person amended by
who provided the financial assurance to replenish 15272019
the amount of the financial assurance by giving 312020 ss 42—
. . . 44, 47/2020
notice in writing. 5. %)
(2) A notice under subsection (1) must set out the
amount the person is required to provide to
replenish the amount of the financial assurance
consequent to the claim.
(3) If a person is given notice under subsection (1),
the person must provide the amount required to
replenish the financial assurance within a period,
not less than 30 business days, to be specified by
the Authority.
231 Specified conditions for release of financial S. 231
inserted by
assurance No. 39/2018
. s.7(as
(1) The Authority must release all or part of a amended by
: : : H Nos 27/2019
f!nanc!al assurance _(as the case requires) if the 55 12-30,
financial assurance is— 312020 s5 42—
) . ] 44, 47/2020
(@) provided as a condition of a prescribed s. 26).

permission and the person who provided the
financial assurance no longer holds the
permission; or
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(b) provided as a condition of a site management
order and the site management order no
longer applies to the person who provided
the financial assurance; or

(c) provided as a condition of an environmental
action notice and the notice no longer applies
to the person who provided the financial
assurance; or

(d) provided as a condition of an Order relating
to environmentally hazardous substances and
the Order no longer applies to the person
who provided the financial assurance; or

(e) no longer required following a review of the
financial assurance; or

(F) amended following a review of the financial
assurance.

(2) If the Authority releases all or part of a financial
assurance, the Authority must notify the person
who provided the financial assurance in writing.

S22 by 232 Application for release of financial assurance

o (3395’2018 (1) A person who provides a financial assurance
amended by under this Part may apply at any time to the

Nos 2meons Authority for the release of all or part of the
3/2020 55 42— financial assurance.

44, 47/2020

s. 26). (2) In considering an application under subsection (1),

the Authority must—

(a) have regard to the prescribed risk assessment
criteria; and

(b) notify the person of the Authority's decision
within 40 business days after the date the
application is received.

(3) If, in considering an application under subsection
(1), the Authority determines further information
is required the Authority may—
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(a) request the person to provide further
information; and

(b) extend the period specified in subsection

(2)(b).
233 Transfer of financial assurance ﬁlsze?f by
(1) The Authority may transfer a financial assurance :07'(333’2018
if— amended by
Nos 27/2019
(@) aperson is required to provide a financial 3/5235530, 2
assurance under section 219; and i 4700
(b) that financial assurance may be released or 20
partly released to the person under section
231 or 232; and
(c) the person is required to provide another
financial assurance under section 219.
(2) The Authority must notify the person in writing of
a decision to transfer a financial assurance.
(3) On transferring a financial assurance, the
Authority may make any changes the Authority
considers necessary to implement the transfer in
an instrument or document.
(4) If a person is given notice under subsection (2)
and is required to provide a further amount as a
financial assurance, the person must provide the
further amount of the financial assurance within a
period, not less than 30 business days, to be
specified by the Authority.
234 Enforcement of financial assurance i-szeﬁ o by
(1) A person must not refuse or fail to do any of the :07'(333’2018
following within the specified period— amended by
) ] } Nos 27/2019
(@) provide a financial assurance; ss 12-30,
3/2020 ss 42—
(b) provide a further amount as a financial ;‘4'22)7/2020
assurance following amendment by the S
Authority;
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(c) replenish the amount of a financial assurance
consequent to a claim on the financial
assurance.

(2) If a person refuses or fails to fulfil a requirement
specified in subsection (1) when it is due, the
Authority may—

(a) suspend a permission issued or granted with
a condition requiring the holder of the
permission to provide a financial assurance,
until the person fulfils the requirement; or

(b) issue a prohibition notice in relation to the
particular activity for which the financial
assurance is provided.
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. S.235
235 Advisory panels inserted by

(1) The Authority may establish advisory panels for [ %2018

the purpose of providing advice to the Authority amended by

on any matter arising from the administration of Nos ZroLs
this Act or the regulations. 3/2020'ss 42—
. . 44, 47/2020
(2) The Authority may determine— s.26).

(@) the process for establishing an advisory
panel; and

(b) the terms of reference for an advisory panel;
and

(c) matters relating to the procedure of an
advisory panel, including but not limited
to—

(i) the extent to which a panel can regulate
its own proceedings; and

(if) reporting requirements; and
(iii) whether the panel may call for
submissions; and

(d) the terms and conditions of the appointment
of members of an advisory panel.

(3) The Authority may appoint any person to be a
member of an advisory panel that the Authority is
satisfied has the appropriate level of expert
knowledge, skills or experience.
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(4) One member must be appointed as the chairperson
of the advisory panel.

(5) A member of the advisory panel is appointed for
the period (not exceeding 5 years) specified in the
instrument of appointment.

(6) A member of the advisory panel is eligible for
reappointment.

(7) A member of an advisory panel must be paid any
allowances and expenses that are determined by
the Authority.

(8) The Authority must have regard to, but is not
bound by, any advice provided by an advisory
panel.
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Part 8.6—Conference of interested persons

236 Authority may establish conference of interested
persons

(1) The Authority may establish a conference of
interested persons in relation to any matter or
decision under consideration by the Authority.

(2) A conference established under this section is for
the purposes of—

(a) assisting in the just resolution of the matter
or decision under consideration by the
Authority; and

(b) providing an informal means for the

Authority to consider the matter or decision.

(3) Subject to any rules made under section 239(1), in
establishing a conference of interested persons the

Authority may determine the procedure for—

(@) the convening and the conduct of the
conference of interested persons; and

(b) the making of recommendations arising out
of the conference of interested persons.
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(4) In this section—
interested person means any of the following—

(@) a person, body or public entity that the
Authority considers has an interest in
the matter or decision under
consideration by the Authority;

(b) a person holding technical or scientific
expertise that the Authority considers
relevant to the matter or decision under
consideration by the Authority;

(c) apublic entity that has requested to be
consulted in relation to the matter or
decision under consideration by the
Authority.

237 Appointment of convenor

(1) In establishing a conference of interested persons
under section 236, the Authority must appoint a
person as the convenor of the conference.

(2) The function of a convenor appointed under
subsection (1) is—

(a) to convene the conference of interested
persons; and

(b) to preside at the conference of interested
persons; and

(c) for the purposes of section 238, to make any
recommendations to the Authority arising
out of the conference of interested persons.

238 Recommendations and additional material from
conference of interested persons

(1) A recommendation to the Authority arising out of
a conference of interested persons may include
any comments, discussion or resolutions of the
conference of interested persons.
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(2) A recommendation to the Authority and any
comments, discussion or resolutions of the
conference of interested persons is not binding on
the Authority.

(3) A recommendation to the Authority and any
comments, discussion or resolutions of the
conference of interested persons must be
considered by the Authority in the taking of any
action in relation to the matter or decision under
consideration by the Authority that the conference
of interested persons was established in relation
to, only to the extent that the recommendation or
the comments, discussion or resolutions are a
relevant consideration for the matter or decision.

239 Rules for conferences of interested persons

(1) The Authority may make rules relating to
conferences of interested persons by publishing a
notice of the rules in the Government Gazette.

(2) The rules made under subsection (1) take effect on
the day the notice of the rules is published in the
Government Gazette, or on any later day specified
in the notice.

(3) The Authority must publish the rules made under
subsection (1) on the Internet site of the Authority.

240 Participation to be voluntary

(1) A conference of interested persons is voluntary
and an interested person is under no obligation to
attend.

(2) An interested person may withdraw from a
conference of interested persons at any time.
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Chapter 9—Authorised officers, analysts and
other appointments

Part 9.1—Simplified outline

241 Simplified outline—Chapter 9

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 9.2 enables the Authority to appoint persons
as authorised officers and analysts and to other
prescribed roles.

(3) Part 9.3 sets out the powers of entry and
inspection of authorised officers and persons
assisting authorised officers.

(4) An authorised officer may—

(@) request information for the purposes of
assisting with an investigation under this
Act; and

(b) give directions to address immediate risks of
harm to human health or the environment
from pollution or waste.
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(5) The Authority may require persons to provide the
Authority with information for the purposes of
performing its functions and exercising its powers
under this Act and the regulations.

(6) A person must not obstruct or assault, intimidate
or threaten an authorised officer performing a
function or exercising a duty under this Act and
the regulations.
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Part 9.2—Appointment of authorised officers
and analysts and appointments to other roles

Division 1—Authorised officers

242 Authorised officers

(1) The Authority may appoint as an authorised
officer, for the purposes specified in the
instrument of appointment, a person who is an
officer or employee, or a member of a class of
officer or employee, of—

(@) the Authority; or
(b) a public sector body; or
(c) acouncil; or

(d) the Environment Protection Authority
established under the Protection of the
Environment Administration Act 1991 of
New South Wales; or

(e) the Environment Protection Authority
established under the Environment
Protection Act 1993 of South Australia.

(2) A public sector body or council to which the
Authority has delegated a power or function under
section 437(1) may by instrument appoint an
employee or class of employee as an authorised
officer for the purposes of the power or function
delegated to the body or council.

(3) An appointment under subsection (1) or (2)—

(a) is subject to any conditions or limitations
specified in the appointment; and

Authorised by the Chief Parliamentary Counsel

254



Environment Protection Act 2017
No. 51 of 2017
Part 9.2—Appointment of authorised officers and analysts and appointments
to other roles

(b) is subject to any prescribed conditions or
limitations; and

(c) may at any time be varied, suspended or
revoked by the person or body who made the
appointment.

243 Authorised officers' identity cards

(1) A person or body must issue an identity card to
each person that the person or body appoints as an
authorised officer.

(2) An identity card issued under subsection (1)
must—

(@) contain the name of the person to whom it is
issued; and

(b) contain a photograph of the person; and

(c) state that the person is an authorised officer
for the purposes of this Act.

(3) Authorised officers must produce their identity
card for inspection if asked to do so when
performing a function or exercising a power under
this Act.

(4) If a person to whom an identity card has been
issued under subsection (1) ceases to be an
authorised officer, the person must return the
identity card to the person or body that issued the
identity card as soon as practicable.

244 Directions in respect of authorised officers
(1) The Authority may give directions in respect of—

(@) the qualifications or training a person must
have before the person may be appointed as
an authorised officer; or

(b) the procedure for appointing a person as an
authorised officer; or

(c) the conduct of authorised officers.
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(2) A person or body who is given a direction under
subsection (1) must comply with that direction.

Division 2—Other appointments by Authority

245 Authority may appoint analysts and prescribed
roles

(1) The Authority may appoint as an analyst, for the
purposes specified in the instrument of
appointment, any natural person or class of natural
person.

(2) The Authority may appoint as the holder of a
prescribed role, for the purposes specified in the
instrument of appointment, any person or class of
person.

(3) The Authority may, in an instrument of
appointment under subsection (1) or (2)—

(@) specify the term of the appointment; and
(b) impose conditions on the appointment.

(4) The Authority may suspend, vary or revoke an
appointment under subsection (1) or (2).

(5) The Authority must not appoint a person under
subsection (1) or (2) unless the person has paid
any prescribed fee.

Authorised by the Chief Parliamentary Counsel

256



Environment Protection Act 2017
No. 51 of 2017

Part 9.3—Inspection and inquiry powers

Part 9.3—Inspection and inquiry powers oz
eadings
andss|2g46—

Division 1—Powers of entry and inspection 269)
inserted by

No. 392018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

i i i S. 246
246 Authorised officer may enter and inspect any place actied by

or premises No. 39/2018
. A s.7(as
(1) For the purpose of performing a function or duty amended by
or exercising a power under this Act, an Nos ZroLs
authorised officer may enter and inspect a place or  3/2020ss 42—

: 44, 47/2020
premises. 6. 25)

(2) Without limiting subsection (1), an authorised
officer may enter and inspect a place or premises
for the following purposes—

(a) determining if a person has contravened this
Act or the regulations;

(b) monitoring compliance with this Act or the
regulations;

(c) determining if there is a risk of harm to
human health or the environment from
pollution, waste or contaminated land;

(d) inspecting or testing equipment or a vehicle.

(3) An authorised officer may exercise a power to
enter and inspect a place or premises—

(a) at any reasonable time; and

(b) at any other time, if the authorised officer
reasonably believes there is an immediate
risk of material harm to human health or the
environment.
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247 Entry and inspection of a place or premises when
open to the public

An authorised officer may enter and inspect a
place or premises that is, at the time of entry, open
to the public.

248 Residential premises

(1) An authorised officer must not enter and inspect
premises that are used only for residential
purposes except—

(@) with the consent of the occupier for the time
being of the premises; or

(b) under the authority of a search warrant; or

(c) if the authorised officer reasonably believes
that a person has contravened, is
contravening or is about to contravene, a
provision of this Act or the regulations; or

(d) if the authorised officer reasonably believes
there is an immediate risk of material harm
to human health or the environment.

(2) An authorised officer may only exercise a power
to enter and inspect residential premises in
circumstances specified in subsection (1)(c) or (d)
in a part of the premises that the authorised officer
believes is necessary to enter and inspect for the
purpose of determining if—

(a) a person has contravened, is contravening or
Is about to contravene, a provision of this
Act or the regulations; or

(b) if there is an immediate risk of material harm
to human health or the environment.
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249 Announcement on entry S. 249
(1) Immediately on entering a place or premises under ',3363530%

this Division, an authorised officer must take all Zgér?jed by
reasonable steps to notify the occupier or apparent  Nos 27/2019
occupier for the time being of the place or 3723351‘; s
premises of the entry and produce the authorised 44, 4712020
officer's identity card for inspection by that . 26)
person.

(2) An authorised officer is not required to notify, or
produce the authorised officer's identity card for
inspection by a person if—

(@) to do so would unreasonably interfere with
performing a function or duty or exercising a
power under this Act or cause unreasonable

delay; or
(b) the person has been notified in advance of
the entry.
250 Persons assisting authorised officer S. 250
inserted by
(1) An authorised officer may request the assistance 207'?:5’2018
of any person for the purpose of entry and amended by
inspection of a place or premises and the taking of S’\‘;’jzzféﬁmg
any other action under this Division. 312020 ss 42—

. . 44, 47/2020
(2) The occupier or person in management or control  s.26).

of a place or premises must allow the person
assisting an authorised officer access to the place
or premises.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.
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(3) If an authorised officer uses the assistance of an
interpreter—

(a) an enquiry or request made by the interpreter
on the authorised officer's behalf is taken to
be made by the authorised officer; and

(b) an answer given to the interpreter is taken to
be given to the authorised officer.

251 Powers on entry

(1) An authorised officer who enters a place or
premises under this Division may do or cause to
be done any thing or action the authorised officer
reasonably believes is necessary for the purpose of
performing a function or duty or exercising a
power under this Act.

(2) Without limiting subsection (1), an authorised
officer who enters a place or premises under this
Division may do all or any of the following that
the authorised officer reasonably believes is
necessary for the purpose of performing a function
or duty or exercising a power under this Act—

(@) inspect, examine and make enquiries about a
thing at the place or premises;

(b) take and remove samples of a substance or
thing at the place or premises;

(c) carry out testing and examination;

(d) take photographic, audio, video or any other
type of recording;

(e) examine, copy or take extracts from a
document;

(f) inspect, examine or test any plant,
equipment, vehicle, or other thing;

(9) bring equipment or materials to the place or
premises;
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(h) seize and remove a thing connected with a
suspected contravention of this Act or the
regulations;

(i) request the assistance of a person at the place
or premises;

(j) take any other action.

(3) For the purposes of subsection (2)(c) and (f), an
authorised officer may carry out or cause to be
carried out any testing and examination of a thing,
including testing of a thing that results in the
destruction of that thing.

(4) An authorised officer must take reasonable steps
to—

(@) minimise disruption caused by entry and
inspection of a place or premises and of
taking any action under this section; and

(b) ensure the authorised officer does not remain
at a place or premises any longer than is
reasonably necessary.

252 Authorised officer may require production of ﬁ"sze?tz o by
documents No. 39/2018
. B s.7(as
(1) An authorised officer who enters a place or amended by
premises under this Division may do all or any of 103272019
the following for the purpose of performing a 312020 ss 42—
i ioi H 44, 47/2020
fAL\thtlon or duty or exercising a power under this 5.26)
C [—

(a) require a person to produce a document or
part of a document, located at the place or
premises, that is in the person's possession or
control;

(b) examine the document or part of the
document;
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(c) retain the document or part of the document
for as long as is reasonably necessary to
fulfil the purpose that it is required for;

(d) take extracts from and make copies of the
document or part of the document.

(2) A person must not, without reasonable excuse,
refuse or fail to comply with a request under
subsection (1).

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.

253 Authorised officer may require information or
answers

(1) An authorised officer who enters a place or
premises under this Division may require a person
at the place or premises to give any information or
answer any question for the purpose of performing
a function or duty or exercising a power under this
Act.

(2) An authorised officer must only require
information or answers from a person if the
authorised officer reasonably believes that the
person has knowledge of a matter or thing
relevant to another person's compliance with this
Act or the regulations.

(3) A person must not, without reasonable excuse,
refuse or fail to comply with a request under
subsection (1).

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.
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254 Report to be given about entry and inspection of S. 254
place or premises inserted by
No. 39/2018
(1) Anauthorised officer who enters and inspects a > e(sjed by
place or premises under this Division must givea  Nos 272019
report concerning the entry to the occupier or ss 12-30,

. . . 3/2020 ss 42—
apparent occupier for the time being of the place 44, 47/2020

or premises when, or as soon as practicable after, s. 26).
the authorised officer leaves the place or premises.

(2) The report must be in writing and include the
following—

(a) the time of the entry and departure;
(b) the purpose of the entry and inspection;

(c) adescription of any actions taken at the
place or premises;

(d) a summary of any observations of the
authorised officer at the place or premises;

(e) the procedure for contacting the Authority
and the authorised officer for further details
of the entry and inspection.

Division 2—Information gathering notices

255 Authority may serve information gathering notice S.255
. . inserted b
(1) For the purpose of performing a function or duty No. 3972018
or exercising a power under this Act, the Z;égjed by
Authority may serve an information gathering Nos 27/2019
; i 12-30,
notice on a person requiring the person to do all or SPOs0 % 42
any of the following— 44, 4712020
S. 26).

(@) provide to the Authority any information or
class of information specified in the notice
before a specified time and in a specified
manner;

(b) produce to the Authority a document or class
of document specified in the notice that is in
the person'’s possession, custody or control,
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before a specified time and in a specified
manner;

(c) to appear before the Authority at a time and
place specified in the notice to do all or any
of the following—

(i) to give information specified in the
notice, either orally or in writing;

(i) to produce a document or class of
document specified in the notice that is
in the person's possession, custody or
control.

(2) A person must not, without reasonable excuse,
refuse or fail to comply with a requirement under
subsection (1).

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.

256 Form of information gathering notice
An information gathering notice must—
(@) be in writing; and
(b) specify the following matters—
(i) the person on whom it is served;

(ii) the purpose of the information
gathering notice;

(iii) the period for complying with the
notice, being not less than 10 business
days; and

(c) in the case of a natural person, explain that
the person may refuse or fail to give the
information specified in the information
gathering notice if giving that information
would tend to incriminate the person.
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Note

Under section 268 it is a reasonable excuse for a
natural person to refuse or fail to give information if
the giving of the information would tend to
incriminate the person. However that excuse does not
apply to the production of a document.

257 Extension of time under information gathering
notice

The Authority may, by written notice given to the
person on whom an information gathering notice
has been served—

(a) extend the period for complying with the
notice, if the Authority is satisfied that the
circumstances of the case justify an
extension; and

(b) revoke or amend a requirement specified in
the notice.

258 Court orders

(1) The Authority may apply to the Court for an order
compelling a person to comply with an
information gathering notice.

(2) The Authority may apply for an order under
subsection (1) whether or not a proceeding has
been commenced for an offence against this Act
or the regulations.

Division 3—Power to ask person's name and
address

259 Authorised officer may ask person's name and
address

(1) An authorised officer may ask a person to state the
person's name and address if the authorised officer
reasonably believes that the person—
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(a) may be able to assist in the investigation of
an indictable offence against this Act that has
been committed or is suspected of having
been committed; or

(b) has committed, is committing or is about to
commit an offence against this Act or the
regulations.

(2) The authorised officer must—

(@) inform the person of the reasons for the
authorised officer's belief; and

(b) if subsection (1)(b) applies, give the person
sufficient information to enable the person to
understand the nature of the offence the
authorised officer believes that the person
has committed, is committing or is about to
commit.

(3) If an authorised officer asks a natural person to
state the person's name and address, the person
must not do any of the following—

(@) refuse or fail to comply;

(b) state a name that is false in a material
particular;

(c) state an address other than the person's full
and correct address.

Penalty: 20 penalty units.

Division 4—Power to give directions
260 Authorised officer may give directions

(1) An authorised officer may give a direction to a
person to do, or cause to be done, any action or
thing that the authorised officer reasonably
believes is necessary to address the existence or
likely existence of an immediate risk of material
harm to human health or the environment.
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)

(3)
(4)

()

(6)

(7)

(8)

A person must not, without reasonable excuse,
refuse or fail to comply with a direction given to
the person under subsection (1).

Penalty: In the case of a natural person,
500 penalty units;

In the case of a body corporate,
2500 penalty units.

A direction under subsection (1) may be given
orally or in writing.

An offence under subsection (2) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

The Authority must pay to a person any
reasonable costs incurred by the person in
complying with a direction given under subsection

().

Subsection (5) does not apply if the person caused
or permitted the situation giving rise to the
authorised officer's reasonable belief of the
existence or likely existence of an immediate risk
of material harm to human health or the
environment.

The Authority may recover in a court of
competent jurisdiction as a debt due to the
Authority any payment made under subsection (5)
from a person who caused or permitted the
situation giving rise to the authorised officer's
reasonable belief of the existence or likely
existence of an immediate risk of material harm to
human health or the environment.

Any costs recovered under this section are to be
paid into the Consolidated Fund.
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Division 5—Search warrants
261 Authorised officer may apply for search warrants

(1) An authorised officer may apply to a magistrate
for the issue of a search warrant in relation to a
place or premises if the authorised officer
reasonably believes that—

(@) there is, or may be within the next 72 hours,
a particular thing (including a document) at
the place or premises; and

(b) the particular thing may afford evidence of
the commission of an offence against this
Act or the regulations.

(2) A magistrate may issue the search warrant if the
magistrate is satisfied by evidence given under
oath or affirmation, whether oral or by affidavit,
of the authorised officer's reasonable belief.

(3) The search warrant may authorise an authorised
officer and any assistants the authorised officer
considers necessary—

(a) to enter the place or premises named or
described in the warrant; and

(b) to search for the thing named or described in
the warrant.

(4) In addition to any other requirement, the search
warrant must state the following—

(a) the offence suspected;
(b) the place or premises to be searched,;

(c) adescription of the thing that the search is
made for;

(d) any conditions that the warrant is subject to;

(e) whether entry is authorised to be made at any
time or during specified hours;
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(f) that the warrant authorises entry on only one
occasion;

(g) aday, not later than 7 days after the day the
warrant is issued, that the warrant ceases to
have effect;

(h) that the warrant is issued in accordance with
the Magistrates' Court Act 1989.

(5) A search warrant must be issued in accordance
with the Magistrates’ Court Act 1989 and in the
form prescribed under that Act.

(6) The rules that apply to search warrants mentioned
in the Magistrates’ Court Act 1989 extend and
apply to search warrants issued under this section.

262 Announcement before entry on warrant

(1) Before executing a search warrant, the authorised
officer executing the warrant or any assistant to
the authorised officer must—

(@) announce that the authorised officer is
authorised by the warrant to enter the place
or premises to be searched; and

(b) give any person at the place or premises an
opportunity to allow that entry.

(2) Subsection (1) does not apply if the authorised
officer reasonably believes that complying with
subsection (1) would frustrate the effective
execution of the search warrant.

263 Copy of warrant to be given to occupier

If an occupier or apparent occupier is present at a
place or premises that is named or described in a
search warrant at the time an authorised officer
executes the search warrant, the authorised officer
must—

(@) produce the authorised officer's identity card
for inspection; and
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(b) give that person a copy of the execution copy
of the warrant.

Division 6—Return and forfeiture of seized things
264 Return of seized things

(1)

)

(3)

As soon as possible after an authorised officer
seizes or obtains a thing (including a document)
under this Part, the Authority must return the thing
to the owner unless—

(@) the Authority considers it necessary to retain
the thing because it may afford evidence in a
proceeding that has been, or may be,
commenced for an offence against this Act
or the regulations; or

(b) the thing is forfeited to the Authority under
section 265; or

(c) the Authority is otherwise authorised,
whether by an Act or other law or by a court
order, to retain, destroy or dispose of the
thing.

The Authority may return the thing
unconditionally or on such terms and conditions
as the Authority considers appropriate to minimise
risks of harm to human health or the environment
from pollution or waste.

If the Authority imposes terms or conditions on
the return of a thing, the owner must comply with
the terms and conditions.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.
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265 Forfeiture of seized things S. 265
. . inserted b
(1) Any thing (including a document) that an No. 3072018
authorised officer has seized and retained under Zm7 égg e by
this Part is forfeited to the Authority if the Nos 27/2019
i 12-30,
AUthOI’Ity 3/52020 SS 42—
(a) cannot find the owner despite making ey

reasonable enquiries; or

(b) cannot return it to the owner despite making
reasonable efforts; or

(c) considers it necessary to retain the thing to
prevent the commission of an offence against
this Act or the regulations.

(2) If athing is forfeited to the Authority under
subsection (1)(c), the Authority must give the
owner written notice and set out how the owner
may apply to VCAT for review of the decision to
forfeit the thing, unless the Authority cannot find
the owner despite making reasonable enquiries.

Division 7—Offences relating to authorised officers

266 Obstruction of authorised officer S. 266
: — : : inserted b
If an authorised officer is performing a function or No. 3972018
duty or exercising a power under this Act, a s.7(as
. amended by
person must not do any of the following— Nos 27/2019
ss 12-30,
(a) hinder, delay or obstruct the authorised 3/2020ss 42—
officer or any person assisting the authorised 2%, 2%
officer;

(b) conceal from the authorised officer the
location or existence of any person or thing;

Authorised by the Chief Parliamentary Counsel

271



S. 267
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020
s. 26).

S. 268
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020
s. 26).

Environment Protection Act 2017
No. 51 of 2017

Part 9.3—Inspection and inquiry powers

(c) use abusive, threatening or insulting
language to the authorised officer or any
person assisting the authorised officer.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.

267 Assault, intimidation or threatening of authorised
officer

If an authorised officer is performing a function or
duty or exercising a power under this Act, a
person must not do any of the following——

(a) assault the authorised officer or any person
assisting the authorised officer;

(b) directly or indirectly intimidate or threaten
the authorised officer or any person assisting
the authorised officer;

(c) attempt to assault, intimidate or threaten the
authorised officer or any person assisting the
authorised officer.

Penalty: In the case of a natural person, 2 years
imprisonment, or 240 penalty units, or
both;

In the case of a body corporate,
1200 penalty units.

Division 8—General
268 Protection against self-incrimination

(1) Itisareasonable excuse for a natural person to
refuse or fail to give information, or do any other
thing that the person is required to do, under this
Part if the giving of the information or the doing
of the thing would tend to incriminate the person.
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(2) Despite subsection (1), it is not a reasonable
excuse for a natural person to refuse or fail to
produce a document that the person is required to
produce under this Part if the production of the
document would tend to incriminate the person.

269 Motor vehicle compliance S.269
inserted by
If a police officer or an officer authorised under 207-?:;2018

section 13 of the Road Safety Act 1986 lawfully ~ amendedby

stops a motor vehicle, an authorised officer may Nos ZroLs
conduct any inspection, measurement or test in 312020 ss 42—
relation to the motor vehicle, for the purpose of oy 2020

performing a function or duty or exercising a
power under this Act.
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Chapter 10—Notices

Part 10.1—Simplified outline

270 Simplified outline—Chapter 10

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 10.2 enables the Authority to issue
improvement and prohibition notices in
circumstances where the Authority believes that a
person—

(a) is contravening this Act; or
(b) is not complying with a permission under
this Act; or

(c) is likely to cause harm to human health or
the environment from pollution or waste.

(3) Part 10.3 enables the Authority to issue notices to
investigate and environmental action notices in
circumstances where the Authority believes that—

(@) land is or may be contaminated; or
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(b) a pollution incident has occurred; or

(c) industrial waste is at a place or premises
unlawfully; or

(d) there is arisk to human health or the
environment arising from pollution or the
depositing, storage or handling of waste.

(4) Part 10.4 enables the Authority to issue a site

()

(6)

(7)

(8)
9)

management order in circumstances where the
Authority believes that long-term management of
the site is necessary because contamination,
pollution or waste poses a risk of harm to human
health or the environment.

Part 10.5 enables the Authority to issue non
disturbance notices in order to facilitate the
performance of its functions or exercise of its
powers under this Act.

Part 10.6 deals with general matters relating to
notices, such as amendment, notification and
continuing effect of notices.

Part 10.7 enables the Authority to redirect
obligations under a notice or order from a body
corporate to a related entity or an officer of the
body corporate.

Part 10.8 sets out the offences relating to notices
and orders under this Chapter.

Part 10.9 enables the Authority—

(a) to exercise clean up powers when it believes
there is immediate or serious risk of harm to
human health or the environment arising
from pollution, waste or contamination; and

(b) to recover costs of conducting activities
under this Chapter.
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Part 10.2—Improvement and prohibition
notices

Division 1—Improvement notices

271 Improvement notices

(1) The Authority or an authorised officer may issue a
person with an improvement notice if the
Authority or authorised officer reasonably
believes that the person—

(a) is contravening or has contravened a
provision of this Act, the regulations or a
subordinate instrument made under this Act;
or

(b) is not complying or has not complied with a
permission issued or granted under this Act;
or

(c) has engaged in or proposes to engage in an
activity that has caused or is likely to cause
harm to human health or the environment
from pollution or waste.

(2) An improvement notice may require the person to
whom it is issued—

(a) to take any action that the Authority or
authorised officer reasonably considers
necessary to remedy the contravention, or
the matters or activities that are causing the
contravention; or

(b) to remedy the activity that has caused or is
likely to cause harm to human health or the
environment from pollution or waste.
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(3) A requirement contained in an improvement
notice may include directions as to the measures
to be taken for the purpose of remedying the
matters referred to in subsection (2), including but
not limited to clean up measures.

(4) An improvement notice must—

(@) specify the name and address of the person
to whom the notice is issued; and

(b) state the grounds on which the notice is
issued; and

(c) specify the actions that the person must take
to comply with the notice; and

(d) specify the period within which the person
must comply with the notice; and

(e) set out the penalty for failing to comply with
the notice; and

(F) specify how the person may seek review of
the decision to issue the notice.

Division 2—Prohibition notices

272 Prohibition notices s.272

: : : : inserted b
(1) The Authority or an authorised officer may issue a No. 392013

person with a prohibition notice if the Authority s.7(as

. . . amended by
or authorised officer reasonably believes— Nos 27/2019
ss 12-30,
(@) that the person— 3/2020 5 42—
. ) 44, 47/2020
(i) is contravening or has contravened a s. 26).

provision of this Act, the regulations or
a subordinate instrument made under
this Act; or

(i) is not complying or has not complied
with a permission granted under this
Act; or
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(iii) has engaged in or proposes to engage in
an activity that has caused or is likely to
cause harm to human health or the
environment from pollution or waste;
and

(b) that, having regard to the immediacy of the
risk and degree of harm that could occur,
prohibiting the person from engaging in an
activity is necessary to prevent or minimise
any harm to human health or the
environment from pollution or waste.

(2) A prohibition notice may—

(@) prohibit the person to whom it is issued from
engaging in the activity, whether or not the
person is engaging in the activity at the time
the notice is issued; and

(b) require the person to do any other thing that
the Authority or authorised officer
reasonably considers necessary to prevent or
minimise the harm or risk of the harm.

(3) A prohibition notice must—

(@) specify the name and address of the person
to whom the notice is issued; and

(b) state the grounds on which the notice is
issued; and

(c) specify the actions that the person must take
to comply with the notice; and

(d) specify the date from which the prohibition
takes effect and the period within which the
person must do any other thing required by
the notice; and
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(e) set out the penalty for failing to comply with
the notice; and

(F) specify how the person may seek review of
the decision to issue the notice.
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Part 10.3—Notices to investigate and
environmental action notices

Division 1—Notice to investigate

273 Notice to investigate

(1) The Authority or an authorised officer may issue a
person referred to in subsection (2) with a notice
to investigate if the Authority or the authorised
officer reasonably believes any of the following
circumstances exist—

(@) land is or may be contaminated;
(b) a pollution incident has occurred;

(c) industrial waste is at a place or premises
unlawfully;

(d) there is a risk of harm to human health or the
environment arising from pollution or the
depositing, storage or handling of waste.

(2) For the purposes of subsection (1), a notice to
investigate may be issued to any of the
following—

(@) the person who the Authority or authorised
officer reasonably believes caused or
permitted the circumstances which are the
subject of the notice (the relevant
circumstances);

(b) the current owner or occupier of the land at
which the relevant circumstances exist;
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(c) the owner or occupier of the land at which
the relevant circumstances exist, at the time
the relevant circumstances first came into
being.

(3) A notice to investigate may require the person to
whom it is issued to do any or all of the
following—

(@) investigate whether the relevant
circumstances exist;

(b) investigate the nature and extent of the
relevant circumstances, including the nature
and extent of any harm or risk of harm to
human health or the environment arising
from the relevant circumstances;

(c) to report to the Authority on, or provide the
Authority with, any specified information
regarding the investigation;

(d) conduct the investigation in the manner and
within the time specified by the notice.

(4) A notice to investigate must—

(a) specify the name and address of the person
to whom the notice is issued; and

(b) state the grounds on which the notice is
issued; and

(c) specify the actions that the person must take
to comply with the notice; and

(d) specify the period within which the person
must comply with the notice; and

(e) set out the penalty for failing to comply with
the notice; and

(F) specify how the person may seek a review of
the decision to issue the notice.

Authorised by the Chief Parliamentary Counsel

281



Environment Protection Act 2017
No. 51 of 2017

Part 10.3—Notices to investigate and environmental action notices

Division 2—Environmental action notice

S.274 274 Environmental action notice

&‘Seétg‘i%’o% (1) The Authority or an authorised officer may issue a
Zgégge dby person referred to in subsection (2) with an

Nos 27/2019 environmental action notice if the Authority or the
S authorised officer reasonably believes any of the
44, 4712020 following circumstances exist—

S. 26).

(@) land is or may be contaminated;

(b) a pollution incident has occurred or is
occurring that has caused, or is likely to
cause, harm to human health or the
environment;

(c) industrial waste is at a place or premises
unlawfully;

(d) any other circumstances exist arising from
pollution or the depositing, storage or
handling of waste that have caused or are
likely to cause harm to human health or the
environment;

(e) aperson referred to in subsection (2) was
issued with a notice to investigate and has
failed to comply with that notice.

(2) For the purposes of subsection (1), an
environmental action notice may be issued to any
of the following—

(a) the person who the Authority or authorised
officer reasonably believes caused or
permitted the circumstances which are the
subject of the notice (the relevant
circumstances);

(b) the current owner or occupier of the land at
which the relevant circumstances exist;
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(c) the owner or occupier of the land at which
the relevant circumstances exist, at the time
the relevant circumstances first came into
being.

(3) An environmental action notice must—

(@) specify the name and address of the person
to whom the notice is issued; and

(b) state the grounds on which the notice is
issued; and

(c) specify the actions that the person must take
to comply with the notice; and

(d) specify the period within which the person
must comply with the notice; and

(e) set out the penalty for failing to comply with
the notice; and

(f) specify how the person may seek a review of
the decision to issue the notice.

(4) The Authority or an authorised officer may
specify in an environmental action notice any
condition, requirement, restriction, performance
standard or level that the Authority or the
authorised officer thinks fit, including a
requirement to do any or all of the following—

(a) to take the clean up measures as specified in
the notice;

(b) to take waste to a place or premises that may
lawfully accept that waste;

(c) to cease accepting industrial waste at a place
or premises where it cannot be lawfully
accepted,;

(d) to reduce stockpiles of waste at a place or
premises;
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(e) to remediate contaminated land through
active or passive measures, or a mixture of
both;

(f) if the notice is issued in the circumstances of
a person's failure to comply with a notice to
investigate, to do any of the things specified
in the notice to investigate that have not been
done.

(5) An environmental action notice applies

(6)

notwithstanding anything to the contrary in—

(@) the Planning and Environment Act 1987 or
any regulations, planning scheme or permit
made, approved or granted under that Act;
and

(b) the Building Act 1993 or any regulations or
permit made or granted under that Act.

A person in management or control of land may
recover in a court of competent jurisdiction, as a
debt due to the person, any reasonable costs
incurred in complying with an environmental
action notice, including any reasonable costs
incurred by the person in taking action under this
section, against any person responsible for causing
or contributing to contamination of the land.
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275 Site management orders

(1) Subject to subsection (4), the Authority may issue
a site management order in respect of any site
(other than a prescribed site) if the Authority
reasonably believes that long-term management of
the site is necessary because land on the site is
contaminated, or there is harm or a risk of harm to
human health or the environment from pollution
or waste.

(2) For the purposes of subsection (1), the Authority
may consider harm that would be caused or would
be likely to be caused if—

(@) an existing measure is not maintained or
modified; or

(b) a new measure is not put in place; or

(c) aspecific event, activity or land use takes
place on the site.

(3) A site management order may be issued to any of
the following persons—

(@) the current owner or occupier of the site;

(b) in the case of a site that is on Crown land,
the person that has the management or
control of the land for the time being.
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(4) The Authority must consult with the Minister
administering the Mineral Resources
(Sustainable Development) Act 1990 before
issuing a site management order to a person in
respect of—

(@) a mine (within the meaning of that Act); or

(b) a site where extractive industry (within the
meaning of that Act) is occurring or has
occurred.

(5) A site management order must—
(a) describe the site to which it applies; and
(b) set out the grounds on which it is issued; and
(c) set out the measures to be undertaken.

(6) A site management order may—

(a) specify a time within which to undertake a
measure; or

(b) specify that a measure must be undertaken
until a specified event or circumstance
occurs or a specified outcome is achieved; or

(c) not specify any time frame.

(7) The measures that may be set out in a site
management order include, but are not limited to,
any of the following—

(@) developing or implementing a plan for
managing environmental risks on the site;

(b) installing management infrastructure or
monitoring equipment;

(c) undertaking monitoring activities;

(d) reporting to the Authority or another

specified person on specified matters at
specified periods;
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(e) notifying the Authority or another specified
person if a specified event occurs;

(F) undertaking a specified course of action if a
specified event occurs;

(g) maintaining or increasing any management
control measures that are already being
undertaken on the site;

(h) not carrying out, or allowing other persons to
carry out, any specified activities on the site;

(i) not using the site, or allowing other persons
to use the site, for specified purposes;

(j) long-term or passive remediation actions.
Note

The Authority can require the occupier of a site that is the
subject of a site management order to make a financial
assurance—see Part 8.4.

(8) A site management order operates for the period
specified in the order (if any) and may operate
indefinitely.

(9) The Authority may vary or revoke a site
management order as it considers appropriate,
either on its own motion or on application under
section 277.

(10) The Authority must revoke a site management
order if it considers that long term management of
the site is no longer necessary.

(11) A person in management or control of land may
recover in a court of competent jurisdiction, as a
debt due to the person, any reasonable costs
incurred in complying with a site management
order, including any reasonable costs incurred by
the person in taking action under this section,
against any person responsible for causing or
contributing to contamination of the land.
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276 Status of site management orders
(1) A site management order is binding on—

(a) the owner, occupier or person that has the
management or control of the land who is
served with it; and

(b) each subsequent owner, occupier or person
with the management or control of the land
for the time being, as if each such person had
been served with the site management order
on becoming the owner, occupier or person
with the management or control of the land.

(2) A site management order is a statutory charge
within the meaning of the Transfer of Land
Act 1958, as if the Authority is the person who
benefits from the statutory charge.

(3) A site management order applies notwithstanding
anything to the contrary in—

(@) the Planning and Environment Act 1987 or
any regulations, planning scheme or permit
made, approved or granted under that Act;
and

(b) the Building Act 1993 or any regulations or
permit made or granted under that Act.

277 Application to vary or revoke site management
order

(1) A person who is bound by a site management
order may apply to the Authority for the variation
or revocation of the order on the following
grounds—

(@) the measures specified in the order are not
reasonably practicable or proportionate to the
grounds specified in the order;

(b) long-term management of the site is no
longer necessary.
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(2) An application under subsection (1) must be
accompanied by the prescribed fee.
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inserted by

o (325’2018 (1) The Authority or an authorised officer may issue a

amended by non-disturbance notice to a person who is or

Nl appears to be the occupier for the time being of a

312020 55 42— place or premises if the Authority or the

431.4,2;1;/2020 authorised officer reasonably believes it is
necessary to do so to facilitate the performance of
functions or exercise of powers under this Act in

relation to the place or premises.

(2) A non-disturbance notice may require a person
to—

(@) stop the use or movement of, or interference
with, any specified plant, equipment,
substance or other thing at the place or
premises; and

(b) prevent the disturbance of the specified
plant, equipment, substance or other thing or
a specified area of the place or premises
where the plant, equipment, substance or
other thing is located.

(3) A non-disturbance notice must specify the period
(of no more than 7 days) for which it applies and
set out—

(@) the obligations of the person to whom the
notice is issued; and

(b) the penalty for contravening the notice; and
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(c) how the person may seek review of the issue
of the notice.

(4) The Authority or an authorised officer may issue
one or more subsequent non disturbance notices to
a person, whether before or after the expiry of the
previous notice, each of which must comply with
this section.
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S.279 279 Amendment of notices
inserted by

N, ?395’2018 The Authority or an authorised officer may, by
amended by notice in writing given to the person to whom a
2‘5?%%?19 notice under Part 10.2 or 10.3 has been issued—
3/2020 ss 42—

44, 4712020 (a) extend the period during which the person

s. 26). must comply with the notice if the Authority
or authorised officer is satisfied that the
circumstances of the case justify an

extension of that period; and
(b) revoke or amend any requirement specified

in the notice.
S. 280 280 Notification of notices
inserted by
No. 39/2018 H H
o7 (as (1) The occupier of any place or premises to whom a
amended by notice or an order has been issued under this
Nos 2712019 Chapter and that is still in force must provide to
3/2020 ss 42— any person who proposes to become the occupier
oy 12020 of that place or premises as to—

(a) acopy of the notice or order; and

(b) details of the steps which have been taken
(if any) to comply with the notice or order.

(2) If a person becomes the occupier of any place or
premises and the previous occupier did not
comply with subsection (1), the current occupier
may, within 12 months of becoming the occupier,
recover from the previous occupier in a court of
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competent jurisdiction any reasonable costs
incurred in complying with any requirements
contained in a notice or an order issued to the
previous occupier that were not complied with.

281 Proceedings for offences not affected by notices

The issue, variation or cancellation of a notice or
an order under this Chapter does not affect any
proceedings for an offence against this Act or the
regulations in connection with any matter in
respect of which the notice or order was issued.

282 Continuing effect of notices and conditions

(1) A notice or an order issued under this Act that
specifies a time by which, or period within which,
the notice or order, or a condition of the notice or
order, must be complied with continues to have
effect until the notice, order or condition is
complied with even though the time has passed or
the period has expired.

(2) A naotice or an order that does not specify a time
by which, or period within which, the notice or
order must be complied with continues to have
effect until the notice or order is complied with.

(3) This section does not apply to the extent that any
requirement under a notice or an order is revoked.

(4) Nothing in this section affects the powers of the
Authority with respect to the enforcement of a
notice or an order.
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Part 10.7—Redirection of corporate
obligations

283 Redirection of obligations of related or associated
entities

(1) The Authority may by notice in writing direct a
body corporate to comply, subject to any
modification specified by the Authority, with a
specified environmental action notice or site
management order issued to a related entity or
associated entity over which the body corporate
had control (within the meaning of the
Corporations Act) at the time the notice or order
was issued if—

(@) the entity—

(i) is being or has been wound up within
the 2-year period before the direction is
made; or

(i) has failed to comply with the
environmental action notice or site
management order; and

(b) the Authority is satisfied that the body
corporate or an officer of the body
corporate—

(i) knew or ought reasonably to have
known of the circumstances that
resulted in the issuing of the
environmental action notice or site
management order; and
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(if) was in a position to influence the entity
in relation to its compliance with the
environmental action notice or site
management order; and

(iii) in the case of a failure to comply with
an environmental notice or site
management order, failed to exercise
due diligence to ensure that the entity
complied with the environmental action
notice or site management order.

(2) If the Authority gives a direction under subsection
(1) to a body corporate that is a corporation within
the meaning of section 57A of the Corporations
Act, the body corporate must comply with the
environmental action notice or site management
order, subject to any modification by the
Authority.

284 Redirection of obligations to officers

(1) The Authority may by notice in writing direct a
person to comply, subject to any modification
specified by the Authority, with a specified
environmental action notice or site management
order issued to a body corporate if—

(@) the body corporate—

(1) is being or has been wound up within
the 2-year period before the direction is
made; or

(ii) has failed to comply with the
environmental action notice or site
management order; and

(b) the Authority is satisfied that—

(i) the person was an officer of the body
corporate at the time the direction was
issued; and

Authorised by the Chief Parliamentary Counsel

295

S.284
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).



Environment Protection Act 2017
No. 51 of 2017

Part 10.7—Redirection of corporate obligations

(i) the person knew or ought reasonably to
have known of the circumstances that
resulted in the issuing of the
environmental action notice or site
management order; and

(iii) the person was in a position to
influence the body corporate in relation
to its compliance with the
environmental action notice or site
management order; and

(iv) in the case of a failure to comply with
an environmental notice or site
management order, the person failed to
exercise due diligence to ensure that the
body corporate complied with the
environmental action notice or site
management order; and

(v) it would not be oppressive, unjust or
unreasonable for the Authority to give
the direction.

(2) If the Authority gives a direction under subsection
(1) to a person, the person must comply with the
environmental action notice or site management
order, subject to any specified modification.

%Si?fe dby 285 Redirection of obligations in case of transfer of land
207'?12018 (1) The Authority may by notice in writing direct a
amended by body corporate to comply, subject to any
21;)?22_7&2)?19 modification specified by the Authority, with a
31202055 42~ specified site management order issued to a
431.4,2;1;/2020 related entity or associated entity if—

(@) the body corporate transfers to the entity any
land in relation to which the site
management order requires an action to be
taken within the 2-year period before the
direction is made; and
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(b) the entity—

(i) is being or has been wound up within
the 2-year period before the direction is
made; or

(i) has failed to comply with the site
management order; and

(c) the Authority is satisfied that the body
corporate or an officer of the body corporate
knew or ought reasonably to have known—

(i) of the circumstances that resulted in the
issuing of the site management order;
and

(i) that the entity was likely to be wound
up, or was likely to fail to comply with
the site management order.

(2) If the Authority gives a direction under subsection
(1) to a body corporate, the body corporate must
comply with the site management order, subject to
any specified modification.
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Pt 108 Part 10.8—Offences relating to notices and
(Heading and
ss 286-293) orders
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020
s. 26).
S. 286 286 Non-compliance with improvement notice
inserted by
N, f’ags’zom (1) Subject to section 288, a person to whom an
amended by improvement notice is issued must not, without
Nl reasonable excuse, fail to comply with that notice.
?,f‘;";?;;zgz‘ Penalty: In the case of a natural person,
s. 26). 500 penalty units;
In the case of a body corporate,
2500 penalty units.
Note
Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.
(2) An offence under subsection (1) is an indictable
offence.
Note
This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
S. 287 287 Non-compliance with prohibition notice
inserted by
o (325’2018 (1) Subject to section 288, a person to whom a

amended by prohibition notice is issued must not, without

Nos 27/2019 i i i

55 12-30, reasonable excuse, fail to comply with that notice.
Py Penalty: In the case of a natural person,

5.26). 500 penalty units;

In the case of a body corporate,
2500 penalty units.
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Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

. S. 288
288 Failure to report inserted by

H H it H No. 39/2018
If an improvement notice or a prohibition notice 5.7 @s

requires the person to whom it is issued to report amended by

to the Authority on a specified matter, the person o3 2772019

must not fail to comply with that requirement. 312020 ss 42—
44, 47/2020

Penalty: In the case of a natural person, s.26).

60 penalty units;
In the case of a body corporate,

300 penalty units.
289 Non-compliance with notice to investigate S. 289
inserted by
(1) Subject to subsection (2), a person to whom a 207'?:3’2018
notice to investigate is issued must not, without amended by
i H H Nos 27/2019
reasonable excuse, fail to comply with that notice. 1230,
Penalty: In the case of a natural person, Py
120 penalty units; s. 26).

In the case of a body corporate,
600 penalty units.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.
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(2) A person to whom a notice to investigate is issued
must not fail to comply with any reporting
requirement specified in that notice.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.

%Sif?ed by 290 Non-compliance with environmental action notice
o (3395’2018 (1) Subject to subsection (3), a person to whom an
amended by environmental action notice is issued must not,
Nos 2meons without reasonable excuse, fail to comply with
3/2020 ss 42— that notice.

44, 47/2020

s. 26). Penalty: In the case of a natural person,

500 penalty units;
In the case of a body corporate,
2500 penalty units.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

(2) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

(3) A person to whom an environmental action notice
is issued must not fail to comply with any
reporting requirement specified in that notice.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.
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291 Reasonable excuse where entry refused

It is a reasonable excuse to an offence under
section 289 or 290 if entry to land was necessary
for the person to comply with the notice and the
occupier of the land refused the person entry.

292 Non-compliance with site management order

(1) Subject to subsection (2), a person who is bound
by a site management order must not, without

reasonable excuse, fail to comply with that order.

Penalty: In the case of a natural person,
500 penalty units;

In the case of a body corporate,
2500 penalty units.

Note

Section 314 provides that subsection (1) is a civil penalty

provision. The penalty for contravention of this civil penalty

provision is set out in the table in section 314.

(2) A person who is bound by a site management
order must not fail to comply with any reporting
requirement specified in that order.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.

(3) An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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S.203 293 Non-compliance with non-disturbance notice

inserted by . .

No. 39/2018 (1) A person to whom a non-disturbance notice has
Zgégge dby been issued must not, without reasonable excuse,
Nos 27/2019 fail to comply with the notice.

ss 12-30,

312020 ss 42— Penalty: In the case of a natural person,

44, 47/2020 .

. 26) 500 penalty units;

()

In the case of a body corporate,
2500 penalty units.

Note

Section 314 provides that subsection (1) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.

An offence under subsection (1) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).
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Part 10.9—Clean up and cost recovery PL109

(Headings

powe rs and ss 294—
298)

... inserted by
Division 1—Clean up powers No. 39/2018

s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

294 Circumstances in which Authority may exercise S. 294
inserted by

clean up powers No. 39/2018
s.7(as

(1) Notwithstanding anything to the contrary in this amended by
Act, but subject to this Division, if the Authority 132770
considers that there is an immediate or serious risk  3/2020ss 42—
of harm to human health or the environment ;‘f"zg’zozo
arising from pollution, waste or contaminated
land, the Authority may take any action that the
Authority considers necessary to eliminate or
reduce that risk, including, but not limited to,
conducting a clean up or causing a clean up to be

conducted.

(2) Notwithstanding anything to the contrary in this
Act, but subject to this Division, if—

(@) the Authority determines it has grounds to
make a claim on a financial assurance under
section 227(1)(a); and

(b) the Authority gives notice to the person who
provided the assurance in accordance with
section 295; and

(c) the person fails to complete the required
activities within the time set out in
section 295—

the Authority may take any action the Authority
considers necessary to conduct the clean up
activities required by this Act or the regulations,
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including, but not limited to, conducting a clean
up or causing a clean up to be conducted.

%Siﬁfe dby 295 Authority to give notice of intention to exercise clean
No. 39/2018 up powers in case of financial assurance

s.7(as . . .
amended by Before the Authority takes action under section
Nl 294(2), the Authority must give the person who
312020 55 42— provided the financial assurance a written notice
44, 47/2020 :

. 26), stating that—

(@) the person has 20 business days (or such
greater period as specified in the notice) to
undertake certain clean up activities required
by this Act or the regulations; and

(b) if the person does not complete the required
activities within the time stated in the notice,
that the Authority will take action under this
Division and may make a claim on the
financial assurance for the reasonable costs
of so doing.

S. 296 296 Matters relating to Authority entering land

inserted by

N, 5’35’2018 (1) This section applies if the Authority takes action
amended by under this Division.

Nos 27/2019 ] ]

s (1)5530,42 (2) The Authority may authorise a person and any
. el person assisting that person to enter any land and
s. 26). do anything that in the Authority's opinion is

necessary for the purpose of taking an action
under this Division.

(3) Ifitis necessary for an authorised person or a
person assisting an authorised person to enter land
under subsection (2), the Authority must, except
in a case of emergency—

(a) if the land is private land, give reasonable
notice of the entry to the owner and the
occupier of the land; and
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(b) if the land is Crown land, give reasonable
notice of the entry to the Crown land
Minister; and

(c) ensure that the person enters the land at a
reasonable time; and

(d) if the land is used only for residential
purposes, obtain, or take all reasonable steps
to obtain, the consent of the occupier of the
land.

Division 2—Cost recovery powers

297 Cost recovery powers S.297
. . inserted b
(1) The Authority may recover in any court of No. 3972018
competent jurisdiction as a debt due to the Z;égjed by
Authority any reasonable costs incurred by the Nos 27/2019
7 o . 12-30,
Author_lty in, or incidental to, taking any of the SPOs0 % 4o
following actions— 44, 4712020
S. 26).

(@) any action under Division 1;
(b) issuing—

(i) an improvement notice under Part 10.2;
or

(if) a prohibition notice under Part 10.2; or

(iif) an environmental action notice under
Part 10.3; or

(iv) a site management order under Part
10.4;

(c) any action taken in connection with
monitoring or enforcing compliance with a
notice or order referred to in paragraph (b);

(d) any prescribed action.
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(2) The Authority may recover reasonable costs under
this section from any of the following persons—

(@) the person who the Authority reasonably
believes caused the circumstances that
required the action to be taken (the relevant
circumstances);

(b) the owner or occupier of the place or
premises at which the relevant circumstances
exist;

(c) aprevious owner or occupier of the place or
premises at which the relevant circumstances
exist, at the time the relevant circumstances
first came into being;

(d) a person issued with a notice or order
referred to in subsection (1)(b).

(3) For the purposes of this Division, reasonable costs
includes but is not limited to the following costs,
determined on such basis as the Authority
considers appropriate and incurred as a result of or
apportionable to any action taken by the Authority
referred to in subsection (1)—

(@) labour, administrative and overhead costs;
(b) legal costs, equipment costs and fees paid.

(4) Any costs recovered under this Division are to be
paid into the Consolidated Fund.

ifg-szgtse dby 298 Unrecovered costs can become charge on property
o (3395’2018 (1) If the Authority cannot recover costs under this
amended by Division from an owner or occupier of a place or
Nos 2meons premises, the costs become a charge on the
3/2020 55 42— property of the occupier or the land of which the
44, 47/2020 H

6. 5%), place or premises forms part (as the case may be)

after an advertisement under subsection (2) has
been published.
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(2) The advertisement must specify—

(@) the purpose of the advertisement and the
section of this Act under which it is made;
and

(b) the amount in respect of which the charge is
to be imposed; and

(c) if the property charged is land, the land on
which the charge is to be imposed.

(3) The Authority must publish the advertisement
by—
(a) if the property charged is land, displaying a
copy of the advertisement on the land (if this
is possible); and

(b) publishing the advertisement on the Internet
site of the Authority; and

(c) publishing the advertisement in at least one
other manner that the Authority considers
appropriate.

(4) If the property charged is land, the Authority may
lodge with the Registrar of Titles a notice in
accordance with section 106B of the Transfer of
Land Act 1958.

Note

Section 106B of the Transfer of Land Act 1958 provides
for the manner of lodging a notice of a statutory charge.

(5) The Registrar of Titles must make in the Register
a recording of a notice lodged under this section.

(6) Despite subsection (1), if the property charged is
land, the charge does not take effect until the
Registrar of Titles makes a recording of the
charge in the Register.
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(7) f—

(@) acharge on land under this section has
existed for at least 12 months; and

(b) an amount is still owing under the charge—

the Authority may serve a notice of intention to
sell the land.

(8) A notice under subsection (7) must—
(@) be in writing; and
(b) be—
(i) displayed on the land (if this is
possible); and

(if) published on the Internet site of the
Authority; and

(iii) published in at least one other manner
that the Authority considers
appropriate—

not less than one month before the intended
sale.

(9) If the land to be sold is not under the Transfer of
Land Act 1958, it must be brought under that Act
before it is sold.

(10) Section 77 of the Transfer of Land Act 1958
applies to the sale as if—

(@) the charge were a registered first mortgage
registered in priority to other registered
encumbrances; and

(b) the Authority were a mortgagee under that
mortgage; and

(c) the owner of the land were a mortgagor
under that mortgage; and

(d) the requirement relating to the giving of
notice were deleted; and
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(e) subsection (3)(d) of that section of that Act
were deleted.

(11) If there is any amount left over from a sale of
property after the Authority has deducted its
charge and any costs associated with realising the
charge, and the owner of the property cannot be
found, the Authority must pay the amount to the
Registrar of Unclaimed Money appointed under
section 4 of the Unclaimed Money Act 2008.

(12) Any money recovered by the Authority under a
charge under this Division is to be paid into the
Consolidated Fund.
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Part 11.1—Simplified outline

299 Simplified outline—Chapter 11

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 11.2 provides for the acceptance by the
Authority of enforceable undertakings.

(3) Part 11.3 provides for the issue of infringement
notices under this Act.

(4) Part 11.4 details civil remedies that are available
to the Authority and eligible persons.

(5) Part 11.5 provides for the Authority to apply to
the Court for a civil penalty order in relation to
contravention of a civil penalty provision.

(6) Part 11.6 details the powers of Courts under this
Act including the power to make various
sentencing orders.
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(7) Part 11.7 sets out evidentiary and related
enforcement provisions.

(8) Part 11.8 provides for the liability of officers of
corporations and the liability of corporations in
relation to the conduct of its employees, agents or
officers.

(9) Part 11.9 sets out a general defence that applies to
offences against, and contraventions of, provisions
throughout this Act.
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300 Authority may accept enforceable undertaking

(1) The Authority may accept an enforceable
undertaking from a person in connection with—

(a) any matter the Authority has a function in
relation to by operation of this Act or the
regulations, or any other Act or the
regulations made under any other Act; or

(b) any matter the Authority has a power over by
operation of this Act or the regulations, or
any other Act or the regulations made under
any other Act.

(2) An enforceable undertaking accepted by the
Authority under subsection (1) must be in writing
and signed by the Authority and the person
offering the undertaking.

(3) A person may withdraw or vary an enforceable
undertaking accepted by the Authority under
subsection (1) with the consent of the Authority.

301 Enforcement

(1) The Authority may apply to the Court for an
enforcement order under subsection (2) if the
Authority considers that a person has breached an
enforceable undertaking.
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(2) If the Court is satisfied a person has breached an
enforceable undertaking, the Court may make any
of the following orders—

(@)
()

(©)

(d)

(€)

(f)
9)
(h)

an order directing the person to comply with
the enforceable undertaking;

an order that the person take any specified
action for the purpose of complying with the
enforceable undertaking;

an order that the person take any specified
action to minimise risks of harm to human
health or the environment resulting from the
breach of the enforceable undertaking;

an order that the person pay an amount in
compensation to the Authority for any costs
reasonably incurred by the Authority in
taking any action to minimise risks of harm
to human health or the environment resulting
from the breach of the enforceable
undertaking;

an order that the person pay an amount in
compensation to any other person who has
suffered loss or damage as a result of the
breach;

an order that the person pay an amount
pursuant to a monetary benefits order;

an order revoking the enforceable
undertaking;

any other order that the Court considers
appropriate in the circumstances.
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302 Authority may take specified actions

(1) If a person fails to comply with an order to take
specified actions made under section 301(2), the
Authority may take the specified actions.

(2) The Authority must not take any specified actions
under subsection (1) unless—

(a) the Authority gives the person written notice
advising that the Authority intends to take
the specified actions; and

(b) the Authority invites the person to provide
the following within a specified period,
being 10 business days after the day the
notice is given—

(i) proof that satisfies the Authority that
the person has taken the specified
actions;

(if) such reasons that satisfy the Authority
that the person will carry out the
specified actions within a period
specified by the Authority as acceptable
for carrying out the specified actions;
and

(c) the person given the notice fails to—

(i) carry out the specified actions within
10 business days after the day the
notice is given or the final day of the
period specified by the Authority as
acceptable for carrying out the
specified actions (whichever is the
later); or

(i) give the Authority a response satisfying
the Authority that the person will carry
out the specified actions within
10 business days after the day the
notice is given or the final day of the
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period specified by the Authority as
acceptable for carrying out the
specified actions (whichever is the
later).

(3) In taking any action under subsection (1), the
Authority—

(a) may do any thing that is necessary or
expedient to carry out any action that
remains to be done under the order and that
is still practicable; and

(b) may publicise the failure of the person to
comply with the order.

(4) The Authority may recover any cost reasonably
incurred in taking specified actions under this
section as a debt due and payable by the person
against whom the order was made under section
301(2).

303 No criminal proceedings while enforceable
undertaking in force

If the Authority accepts an enforceable
undertaking in relation to a contravention or
alleged contravention of this Act or the
regulations, or any other Act or the regulations
made under any other Act, while the enforceable
undertaking is in force, the Authority must not
commence criminal proceedings for an offence
that is constituted by the contravention or alleged
contravention that the undertaking is given in
relation to.

304 Proceedings following withdrawal of enforceable
undertaking

If the Authority accepts an enforceable
undertaking in relation to a contravention or
alleged contravention of this Act or the
regulations, or any other Act or the regulations
made under any other Act and the person
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withdraws the enforceable undertaking before the
Authority is satisfied the enforceable undertaking
has been complied with, the Authority may
commence proceedings for any offence that is
constituted by the contravention or alleged
contravention that the undertaking is given in

relation to.

%Si?fed by 305 No further proceedings if enforceable undertaking is

No. 39/2018 complied with

Zm7e(r?3ed by If the Authority accepts an enforceable

S”;’izzféﬁf’lg undertaking in relation to a contravention or

312020 ss 42— alleged contravention of this Act or the

‘S‘f"zg;’zozo regulations, or any other Act or the regulations
made under any other Act and the Authority is
satisfied the enforceable undertaking has been
complied with, the Authority must not commence
criminal proceedings for an offence that is
constituted by the contravention or alleged
contravention that the undertaking is given in
relation to.

S. 306 306 Contempt of court

inserted by

207'?12018 (1) Nothing in section 302 prevents the

amended by commencement or continuation of contempt of

Nl court proceedings against a person who fails to

3/5(1273255232- comply with an order under section 301(2).

5. 26). (2) If a person is found in contempt of court for

failing to comply with an order under section
301(2), the Authority—

(a) may do any thing that is necessary or
expedient to carry out any action that
remains to be done under the order and that
is still practicable; and

(b) may publicise the failure of the person to
comply with the order.
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(3) The Authority may recover any costs reasonably
incurred in taking a specified action under this
section as a debt due and payable by the person
against whom the order was made under section
301(2).
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PL113 Part 11.3—Infringement notices
(Heading and
s.307)
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

s. 26).

S. 307 307 Infringement notices
inserted by

o (355’2018 (1) A prosecution officer may serve an infringement
amended by notice on a person who the prosecution officer
pos Znoows reasonably believes has committed a prescribed

312020 55 42— offence or an offence against section 64.
44, 47/2020

s. 26). (2) An offence referred to in subsection (1) for which
an infringement notice may be served is an
infringement offence within the meaning of the
Infringements Act 2006.

(3) The infringement penalty for an offence referred
to in subsection (1) is the prescribed infringement
penalty in respect of that offence.

(4) In this section, prosecution officer means—

(@) in relation to an infringement offence other
than an offence that relates to noise from
residential premises, a person appointed
under section 347 to take proceedings for
offences against this Act or the regulations;
or

(b) in relation to an infringement offence under
section 167(1) or 175(4), a residential noise
enforcement officer or a police officer; or

(c) in relation to an offence under section
172(6), a residential noise enforcement
officer; or

(d) in relation to an infringement offence under
section 169(3), a police officer; or
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(e) in relation to an infringement offence under
Part 6.3, a litter enforcement officer; or

(f) in relation to an offence against section 64,
the Authority or an authorised officer.
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308 Eligible persons
(1) In this Part—

eligible person, in relation to an application under
this Part, means a person—

(@) whose interests are affected by the
contravention or non-compliance in
relation to which the application is
made; or

(b) who has the leave of the Court to make
the application.

(2) The Court must not give a person leave to make
an application for the purposes of subsection
(1)(b) unless the Court is satisfied that—

(@) the application would be in the public
interest; and

(b) the person has requested in writing that the
Authority take enforcement action or
compliance action in relation to the
contravention or non-compliance; and

(c) the Authority has not, within a reasonable
time after receiving that request, taken
enforcement action or compliance action.
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(3) An eligible person must not apply to the Court for
an order under this Part before the day that is the
anniversary of the day on which the Environment
Protection Act 1970 is repealed.

(4) Nothing in this Part prevents or limits an eligible
person from applying for any injunction or order
under any other Act or law.

309 Court orders S.309
inserted by
(1) On an application by the Authority or an eligible 207-(325’2018

person, a Court may make an order restraining a amended by
i H S Nos 27/2019
person from engaging in specified (_:qnduc_t or 65 12-30,
requiring a person to take any specific action, in 3/2020 55 42—
such terms as the Court considers appropriate, if 44, 47/2020

RO s. 26).
the Court is satisfied that a person—

(@) is not complying or has not complied with a
permission issued or granted under this Act;
or

(b) is contravening or has contravened any other
requirement or duty imposed on the person
by or under this Act.

(2) Without limiting subsection (1), an order under
that subsection may—

(@) require a person to do a specified act or thing
that the Court considers reasonably
necessary to prevent, minimise or remedy the
contravention or non-compliance; or

(b) require a person to provide a financial
assurance as a condition for engaging in
specified conduct.

(3) The Authority or an eligible person may apply for
an order under subsection (1) whether or not
proceedings have been taken for—

(a) an offence against this Act or the regulations;
or
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(b) a contravention of a civil penalty provision
under this Act.

(4) The power of a Court to grant an order under
subsection (1) may be exercised whether or not
the contravention or non-compliance—

(@) is likely to result in harm to any person or
the environment; or

(b) is likely to result in an infringement of the
rights of any person.

(5) An application for an order under subsection (1)
may be made ex parte.

Interim orders

(1) On the application of the Authority or an eligible
person, a Court may make an interim order, in
such terms as the Court considers appropriate,
pending the determination of an application under
section 309.

(2) An application for an interim order under
subsection (1) may be made ex parte.

(3) If the Court has determined to grant an interim
order under subsection (1), the Court must not, as
a condition of granting the interim order, require
the Authority to give any undertaking as to
damages or costs.

311 Consent orders

The Court may make an order under section 309
restraining a person from engaging in specified
conduct or requiring a person to take any specific
action whether or not the Court is satisfied that the
person has engaged, or is proposing to engage, in
conduct that constitutes or would constitute a
contravention or non-compliance as required by
section 309 if all parties to the proceeding consent
to the making of the order.
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312 Ancillary orders

On making an order under section 309, 310 or
311, the Court may make any ancillary order it
considers appropriate to enable the order to be
given effect.

313 Compensation orders

1)

)

In any proceedings for an offence against, or a
contravention of, this Act or the regulations
(including an application under section 309), a
Court may make a compensation order if the
Court finds that—

(@) the person against whom the proceedings

were taken has contravened a provision of
this Act or the regulations or a condition of a
permission or notice issued or granted under

this Act; and

(b) the Authority or another person (the injured

person) has suffered or may suffer injury,
loss or damage as a result of the
contravention.

Without limiting subsection (1), an order under

that subsection may require the person against
whom the proceedings are brought to pay
compensation to the Authority or the injured
person for—

(@) any injury, loss or damage suffered by the
Authority or the injured person as a result of

the contravention; or
(b) any costs reasonably incurred by the

Authority or the injured person in the course

of taking action to prevent, minimise or

remedy any injury, loss or damage suffered

Authorised by the Chief Parliamentary Counsel

323

S. 312
inserted by
No. 392018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

S.313
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).



Environment Protection Act 2017
No. 51 of 2017

Part 11.4—Civil remedies

by the Authority or the injured person as a
result of the contravention; or

(c) any costs reasonably incurred by the
Authority in the course of taking action to
prevent, minimise or remedy any harm to
human health or the environment caused by
the contravention.
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Vi il S.314
314 Civil penalty provision nerted by

(1) A provision of this Act that is set out in the table 207'(3;93’2018
to subsection (3) is a civil penalty provision. amended by
Nos 27/2019

(2) Subject to this Part, the Authority may (in addition 3712—30,
or as an alternative to, a criminal proceeding or an 45327?2505232_
order under Division 2 of Part 11.6) apply to a s. 26).
Court for a civil penalty order in relation to a
contravention of a civil penalty provision set out

in column 2 of an item of the table to subsection
(3).

(3) The Court may only make a civil penalty order or
an order under Division 2 of Part 11.6 in relation
to a person's contravention of a civil penalty
provision referred to in item 1 or 3 of the table if
the person—

(@) contravenes that civil penalty provision in
the course of conducting a business or an
undertaking; or

(b) is an officer of a body corporate who
contravenes that civil penalty provision in
the course of conducting a business or an
undertaking and the person contravenes the
civil penalty provision as a result of
Part 11.8.
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contravention by

Table
Maximum Maximum
penalty for penalty for

contravention by

Item Civil penalty provision a natural person  a body corporate
1. Section 25(1) 2000 penalty 10 000 penalty
(Breach of general units units

environmental duty)

2. Section 28(1) (Breach 2000 penalty 10 000 penalty
of duty not to engage units units
in conduct that results
in material harm)

3. Section 32(2) (Failure 240 penalty units 1200 penalty
to notify Authority of units
notifiable incident)

4, Section 40(1) (Failure 120 penalty units 600 penalty units
of person in
management or control
to notify the Authority
of notifiable
contamination)

5. Section 44(1) 2000 penalty 10 000 penalty
(Engaging in a units units
specified activity
without a development
licence)

6. Section 45(1) 2000 penalty 10 000 penalty
(Engaging in a units units
prescribed operating
activity without an
operating licence)

7. Section 46(1) 1000 penalty 5000 penalty
(Engaging in a units units
prescribed permit
activity without a
permit)

8. Section 47(1) 500 penalty units 2500 penalty
(Engaging in a units
prescribed registration
activity without a
registration)

9. Section 63(1) (Breach 2000 penalty 10 000 penalty
of condition of units units

licence)
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Maximum
penalty for
contravention by

Maximum
penalty for
contravention by

Item Civil penalty provision a natural person  a body corporate

10. Section 63(2) (Breach 1000 penalty 5000 penalty
of condition of permit)  units units

11. Section 63(3) (Breach 500 penalty units 2500 penalty
of condition of a units
registration)

12. Section 88(2) 240 penalty units 1200 penalty
(Prohibited person units.
engaging in an activity
prescribed for the
purposes of section 88)

13. Section 133(1) 2000 penalty 10 000 penalty
(Unlawful deposit of units units
industrial waste)

14. Section 133(2) 2000 penalty 10 000 penalty
(Deposit of industrial units units
waste without consent
of holder of
permission or
occupier)

15. Section 134(1) 2 000 penalty 10 000 penalty
(Unlawful receipt of units units
industrial waste)

16. Section 135(2) 2 000 penalty 10 000 penalty
(Failure by person in units units
management or control
of industrial waste to
take reasonable steps
in relation to
transporting industrial
waste)

17. Section 137(1) 500 penalty units 2500 penalty
(Provision of false or units
misleading
information in
connection with
industrial waste)

18. Section 139(1) 120 penalty units ~ 600 penalty units

(Failure to classify
priority waste by
person in management
or control)
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Item

Civil penalty provision

Maximum
penalty for
contravention by
a natural person

Maximum
penalty for
contravention by
a body corporate

19.

20.

21.

22.

23.

24,

25.

Section 139(2)
(Failure by person in
management or control
to take reasonable
steps in relation to
priority waste)

Section 142(1)
(Failure to record or
provide the prescribed
transaction details in
connection with
reportable priority
waste)

Section 143(1)
(Improper transport of
reportable priority
waste)

Section 155(1)
(Failure to comply
with order relating to
environmentally
hazardous substances)

Section 168 (Emit or
permit noise that is
prescribed to be
aggravated noise)

Section 215(1)
(Environmental
auditor issuing false or
misleading preliminary
risk screen assessment
statement or
environmental audit
statement)

Section 216(1)
(Failure of
environmental auditor
to notify the Authority
of imminent state of
danger)

120 penalty units

240 penalty units

240 penalty units

500 penalty units

500 penalty units

500 penalty units

500 penalty units

600 penalty units

1200 penalty
units

1200 penalty
units

2500 penalty
units

2500 penalty
units
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Maximum
penalty for
contravention by

Maximum
penalty for
contravention by

Item Civil penalty provision  anatural person  a body corporate
26. Section 286(1) 500 penalty units 2500 penalty
(Failure to comply units

with improvement
notice)

217. Section 287(1)
(Failure to comply
with prohibition
notice)

28. Section 289(1)
(Failure to comply
with notice to
investigate)

500 penalty units

120 penalty units

2500 penalty
units

600 penalty units

29. Section 290(1) 500 penalty units 2500 penalty
(Failure to comply units
with environmental
action notice)

30. Section 292(1) 500 penalty units 2500 penalty
(Failure to comply units
with site management
order)

31. Section 293(1) 500 penalty units 2500 penalty
(Failure to comply units

with non-disturbance
notice)

32. Section 463(2)
(Providing false or
misleading
information or a
document or conceal
information or a

500 penalty units

2500 penalty
units

document)
1vVi S.315
315 Civil penalty orders ooried by
(1) The Court may make one or more of the following 207'(3:;2018
orders in relation to a person who has contravened  amended by
i H Nos 27/2019
a civil penalty provision— 55 12-30,
(a) an order that the person pay a pecuniary i’j%?;;gz-
penalty of not more than the maximum s. 26).

penalty referred to in column 3 or 4 of the
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item of the table in section 314 in respect of
the civil penalty provision;

(b) any other order that the Court considers
appropriate.

(2) For the purposes of determining the amount of a
civil penalty order under this Part, the Court may
have regard to any relevant matter including, but
not limited to the following—

(@) the nature and extent of the conduct
constituting the contravention;

(b) the nature and extent of any loss or damage
suffered as a result of the conduct including
the cost of remedying any harm;

(c) the circumstances in which the contravention
took place;

(d) whether the person who contravenes a civil
penalty provision had previously
contravened a civil penalty provision;

(e) any enforceable undertaking that is accepted
by the Authority in relation to the conduct.

(3) Nothing in this section is to be construed as
limiting any other power of the Court.

(4) Proceedings under this provision are civil
proceedings for all purposes.

S. 316 316 Persons involved in contravening civil penalty
inserted by

No. 39/2018 provision

s.7(as

amended by (1) A person must not—

Nos 27/2019 o

ss 12-30, (a) attempt to contravene a civil penalty

3/2020 55 42~ S

44, 4712020 provision; or

S. 26). . .
) (b) aid, abet, counsel or procure a contravention

of a civil penalty provision; or

(c) induce (by threats, promises or otherwise) a
contravention of a civil penalty provision; or
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(d) beinany way directly or indirectly
knowingly concerned in, or party to, a
contravention of a civil penalty provision; or

(e) conspire to contravene a civil penalty
provision.

(2) This Act applies to a person who contravenes
subsection (1) in relation to a civil penalty
provision as if the person had contravened the
provision.

317 Further orders for contravening civil penalty
provision

The Court may make an order under Division 2 of
Part 11.6 against a person for conduct that is the
same, or substantially the same, as conduct that
may constitute the contravention of a civil penalty
provision regardless of whether the Court has
previously made a civil penalty order against the
person in relation to the contravention.

318 Civil proceedings after criminal proceedings

The Court must not make a civil penalty order
against a person if the person who contravened a
civil penalty provision has been convicted of an
offence constituted by conduct that is the same, or
substantially the same, as the conduct alleged to
constitute the contravention.

319 Criminal proceeding during proceeding for a civil
penalty order

(1) Proceedings for a civil penalty order against a
person for the contravention of a civil penalty
provision are stayed if—

(@) criminal proceedings are instituted or have
already been instituted against the person for
an offence; and
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(b) the offence is constituted by conduct that is
substantially the same as the conduct alleged
to constitute the contravention.

(2) If a person referred to in subsection (1)—

(a) is not convicted of the offence—the
proceedings for the civil penalty order may
be resumed; or

(b) is convicted of the offence—the proceedings
for the civil penalty order are dismissed.

320 Criminal proceeding commenced after proceeding
for civil penalty order

Criminal proceedings may be instituted against a
person for conduct that is substantially the same
as conduct constituting the contravention of a civil
penalty provision regardless of whether a civil
penalty order has been made against the person.

321 Evidence given or produced during proceeding for
civil penalty order

(1) Evidence of information given or evidence of
documents produced by an individual is not
admissible in criminal proceedings against the
person if—

(a) the person previously gave the evidence or
produced the documents in proceedings for a
civil penalty order against the person for a
contravention of a civil penalty provision
(whether or not the order was made); and

(b) the conduct alleged to constitute the offence
is substantially the same as the conduct that
was claimed to constitute the contravention.

(2) Subsection (1) does not apply to criminal
proceedings in respect of the falsity of the
evidence given by the person in the proceedings
for the civil penalty order.
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322 Conduct contravening more than one civil penalty
provision

(1) If a person contravenes 2 or more civil penalty
provisions, a proceeding for a civil penalty order
may be commenced against the person in relation
to the contravention of any one or more of those
civil penalty provisions.

(2) Despite subsection (1), a person is not liable to
pay more than one civil penalty in relation to the
same conduct.

323 Multiple contraventions of civil penalty provisions

(1) Subject to subsection (2), the Court may order that
a person pay a single civil penalty for multiple
contraventions of a civil penalty provision if—

(a) the multiple contraventions are based on the
same facts; or

(b) the multiple contraventions form, or are part
of, a series of contraventions of the same or a
similar nature.

(2) Asingle civil penalty ordered under subsection (1)
must not exceed the sum of the maximum
penalties that the Court may have ordered if
separate civil penalties were ordered for each of
the contraventions.

324 Multiple proceedings for civil penalty order to be
heard together

The Court may direct that 2 or more proceedings
for a civil penalty order are to be heard together.
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325 Jurisdictional limit of Magistrates' Court does not
apply to civil penalty order

The jurisdictional limit for a civil proceeding
specified under section 100(1) of the Magistrates
Court Act 1989 does not apply to a proceeding
for a civil penalty order under this Part.

326 Recovery of a pecuniary penalty

If the Court orders a person to pay a civil penalty
for the contravention of a civil penalty provision,
the order is enforceable as a judgment debt.
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Part 11.6—Powers of Courts

Division 1—Application of Part 11.6

327 Application of Part 11.6

This Part applies if, in civil or criminal
proceedings—

(a) aperson is convicted or found guilty of an
offence against this Act or the regulations; or

(b) a person is found to have contravened a civil
penalty provision.

Division 2—Orders
328 General

(1) The Court may make an order under this Division
in addition to, or instead of, any other penalty that
the Court may impose on the person under this
Act.

Note

See section 313 for the Court's power to make a
compensation order.

(2) The amount of money that the Court may order a
person to pay under this Division is not limited
by—

(a) any penalty that may be imposed under this
Act; or

(b) the jurisdictional limit for a civil proceeding
specified under section 100(1) of the
Magistrates' Court Act 1989.
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(3) The Court may make an order under this Division
on the application of the Authority or on its own
motion.

(4) In making an order, the Court may specify the
period within which specified actions must be
taken and may impose any other requirement that
the Court considers necessary or expedient to
make the order effective.

Monetary benefit orders

(1) The Court may order the person to pay an amount
not exceeding the amount that the Court is
satisfied on the balance of probabilities represents
the amount of any monetary benefits acquired by
the person, or accrued or accruing to the person,
as a result of the commission of the offence or
contravention in relation to which the order is
made.

(2) When determining an amount that the person must
pay under an order under subsection (1), the Court
may take into account—

(a) the person's financial circumstances; and

(b) any amount submitted to the Court by the
Authority under subsection (3).

(3) The Authority may submit to the Court the
amount the Authority considers to be a reasonable
estimate of the amount of monetary benefits
acquired by the person, or accrued or accruing to
the person, as a result of the commission of the
offence or contravention in relation to which the
order under subsection (1) is sought, as

determined in accordance with—

(@) a prescribed guideline, method or protocol;
or

(b) any other method the Authority considers
appropriate.
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(4)

(5)

(6)

(7)

For the purposes of subsection (1), the Court may
assume that an amount represents the amount of
any monetary benefits acquired by a person, or
accrued or accruing to the person, as a result of
the commission of an offence or contravention
if—

(@) the Authority submits that amount to the

Court under subsection (3); and

(b) the Authority determined that amount in
accordance with a prescribed guideline,
method or protocol.

Nothing in this section or an order made under
subsection (1) limits or otherwise affects the
operation of Part 8 of the Confiscation Act 1997.

Any amount received as the payment of an order
made under subsection (1) must be paid into the
Consolidated Fund.

In this section—

monetary benefits means monetary, financial or
economic benefits and includes any
monetary, financial or economic benefit the
person acquires or accrues by avoiding or
delaying the person's compliance with the
provision, condition or duty to which the
person's offence or contravention relates.

ici S.330
330 Adverse publicity orders S oy
The Court may order the person to do one or more 207-?;95’2018
of the following— amended by
. . Nos 27/2019
(a) take any specified action that the Court 3/5235530’ N
i ss 42—
cons_ld_ers reasonably necessary to 24 470000
publicise— 5. 26).

(i) the person's offence or contravention;
or
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(if) any impacts on human health or the
environment or other consequences
arising or resulting from the offence or
contravention; and

(i) any penalties imposed, or other orders
made, as a result of the commission of
the offence or contravention; and

(iv) any additional information the Court
considers appropriate;

(b) take any specified action that the Court
considers reasonably necessary to notify a
specified person or class of person of the
matters listed in paragraph (a).

331 General restoration and prevention orders

(1) The Court may order the person to take any
specified action that the Court considers
reasonably necessary—

(@) to prevent, minimise or remedy any harm
caused by the offence or contravention; or

(b) to eliminate or reduce the risk of harm
caused by the offence or contravention; or

(c) to prevent any continuation or recurrence of
the offence or contravention.

(2) Without limiting subsection (1), an order under
that subsection may require the person to do one
or more of the following—

(a) establish an education and training program,
or compliance program, for the person's
employees or other persons involved in the
person's business or undertaking in relation
to the offence or contravention;

(b) revise the internal operations of the person's
business or undertaking that led to the
offence or contravention;
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(c) provide a financial assurance as a condition
for engaging in specified conduct.

332 Restorative project orders

(1) The Court may order the person to carry out a
project for the restoration or enhancement of the
environment in a public place or for the public
benefit, whether or not the project is related to the
offence or contravention.

(2) Without limiting subsection (1), an order under
that subsection may require the person to pay an
amount of money, for the carrying out of a project
for the restoration or enhancement of the
environment in a public place or for the public
benefit, to—

(a) aspecified person or organisation; or
(b) the Restorative Project Account.
333 Environmental audit orders

The Court may order the person to engage an
environmental auditor to conduct a preliminary
risk screen assessment or an environmental audit.

Division 3—Enforcement of orders
334 Enforcement of orders

(1) If aperson is found in contempt of court for
failing to comply with an order made under
Division 2, the Authority—

(a) may do anything that is necessary or
expedient to carry out any action that
remains to be done under the order and that it
is still practicable to do; and

(b) may publicise the failure of the person to
comply with the order.

Authorised by the Chief Parliamentary Counsel

339

S. 332
inserted by
No. 392018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

S.333
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

S. 26).

S.334
inserted by
No. 39/2018
s.7(as
amended by
Nos 27/2019
ss 12-30,
3/2020 ss 42—
44, 47/2020

26).



Environment Protection Act 2017
No. 51 of 2017

Part 11.6—Powers of Courts

)

(3)

(4)

(5)

If a person fails to comply with an order made
under section 330 or 333, the Authority may give
the person a written notice advising the person
that it intends to carry out specified actions that
remain to be done under the order unless the
person can, within 10 business days after being
given the notice, satisfy it that the person will
carry out those actions within a period of time
acceptable to the Authority.

If a person who has been given notice under
subsection (2) fails to give the Authority a
satisfactory response within the 10 business days,
or fails to comply with any undertaking given to
the Authority in response to such a notice, the
Authority—

(a) may do anything that is necessary or
expedient to carry out any action that
remains to be done under the order and that it
is still practicable to do; and

(b) may publicise the failure of the person to
comply with the order.

Nothing in subsection (2) or (3) prevents contempt
of court proceedings from being started or
continued against a person who has failed to
comply with an order made under Division 2.

The Authority may recover any cost it incurs in
taking action under subsection (1) or (3) as a debt
due and payable by the person against whom the
order was made.
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Division 4—Impact statements
335 Court may consider impact statements

(1) If the Court considers it appropriate for the person
or organisation to do so, a person or an
organisation may make a statement to the Court
for the purpose of assisting the Court in
determining—

(a) the sentence for an offence against this Act
or the regulations; or

(b) the penalty for the contravention of a civil
penalty provision; or

(c) whether the Court should make an order
under this Act and, if so, the conditions that
should be imposed on the order.

(2) A statement made under subsection (1) may
include any information relevant to—

(@) the impact of the offence or contravention on
the environment; or

(b) the risk of harm to human health or the
environment caused by the offence or
contravention; or

(c) any injury, loss or damage caused by the
offence or contravention; or

(d) the impact of the offence or contravention on
any person, organisation or community
including, but not limited to, the impact on
any environmental value.

(3) Nothing in this section limits or otherwise affects
the ability of a person or body to make a victim
impact statement under the Sentencing Act 1991.
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Division 5—Restorative justice processes

336 Adjournment of proceedings for restorative justice
process

(1) A Court may at any time adjourn civil or criminal
proceedings under this Act so that a restorative
justice process may be conducted.

(2) The Court may adjourn proceedings under
subsection (1) of its own motion or on the
application of a party to the proceedings.

(3) A Court may consider the outcome of a restorative
justice process when making any determination
for the purposes of the proceedings including, but
not limited to—

(a) determining a sentence or penalty; or

(b) determining whether to make an order under
this Act or the conditions to be imposed on
such an order.

(4) In this section—
relevant parties means—
(@) the parties to the proceedings; and

(b) any person or body that all parties to
the proceedings agree may participate
in a restorative justice process,
including but not limited to the
following—

(i) any person or body affected by the
alleged offence or contravention;

(if) any person or body that the parties
agree represents the interests of
the environment or any part of the
environment;

Authorised by the Chief Parliamentary Counsel

342



Environment Protection Act 2017
No. 51 of 2017

Part 11.6—Powers of Courts

restorative justice process means any process by
which the relevant parties seek an agreed
resolution of a matter arising from the
alleged offence or contravention.
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Part 11.7—Evidentiary and related

enforcement provisions

337 Reports and certificates

1)

()

©)

An analyst who carries out an analysis may
prepare and sign a certificate in writing of the
analysis.

An authorised officer who, for the purposes of this
Act or the regulations, does any of the following
things—

(a) takes a measurement, recording or sample;
(b) conducts an inspection, calculation or test;
(c) analyses recordings of noise emissions;

(d) inspects and evaluates the records of
monitoring equipment, or of other equipment
or installations—

may prepare and sign a report in writing about the
thing done.

If an authorised officer inspects monitoring
equipment, or other equipment or installations, the
authorised officer may give a report in writing to
the Authority stating—

(a) the possible offences against this Act or the
regulations detected and recorded by the
equipment or installations; and
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(b) the information supplied by the equipment or
installations, and the officer's evaluation of
that information.

(4) An authorised officer or a police officer who
observes or inspects a motor vehicle may sign a
report to the effect that—

(@) the motor vehicle did not comply with a
provision of this Act or the regulations; or

(b) the motor vehicle was used on a highway; or

(c) aspecified person was the driver of the
motor vehicle.

(5) A police officer, or an officer authorised under
section 13 of the Road Safety Act 1986, who
stopped a motor vehicle being used on a highway
may sign a report to the effect that—

(@) the police officer or the officer lawfully
stopped the motor vehicle; and

(b) the motor vehicle was being used on a

highway.
338 Certificate concerning ownership of vehicle or vessel ;-Sifed by
H H H No. 39/2018
In p_roceedlngs against a reglstered owner of a g @s
vehicle or vessel, a certificate from— amended by
. . Nos 27/2019
(a) the Roads Corporation or the Director, ss 12-30,
T t Safety: 3/2020 s 42—
ransport sarety; or 44, 47/2020
S. 26).

(b) a corresponding person or body in the
Commonwealth or another State or a
Territory—

stating that a person was the registered owner of a
vehicle or vessel on a specified date is evidence
that that person was the registered owner of the
vehicle or vessel on that date.
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(1)

)

1)

()

(3)

(4)

339 Certificate concerning litter offences

In proceedings under Part 6.3, a certificate given
by a litter authority stating—

(a) that a specified person is, or was on a
specified date, a litter enforcement officer; or

(b) that land is, or was on a specified date, or
that waters are, or were on a specified date,
under the control or management of the litter
authority—

is evidence of that fact.
All Courts and persons acting judicially—

(@) must take judicial notice of the signature or
seal of a litter authority affixed to the
certificate; and

(b) must, until the contrary is proved, presume
that the signature or seal was properly
affixed.

340 Reports and certificates to be served with summons

This section applies if a person (the accused) is
served with a summons to answer to a charge of
an offence against this Act or the regulations.

A copy of a report or certificate under this Act
that the prosecutor intends to use in the
proceedings for the offence must be served with
the summons.

Service of a copy of a report or certificate with the
summons may be proved in any manner in which
service of the summons may be proved.

If the accused does not give at least 7 days' notice
in writing before the hearing that the accused
requires the person giving the report or certificate
to be called as a witness, the report or certificate is
sufficient evidence of the facts stated in it.
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341 Statement to be evidence of authority

A statement in writing purporting to be signed by
the Authority is prima facie evidence of the
matters stated in it, if it is to the effect—

(a) that a specified person has been appointed by
the Authority—

(i) as an authorised officer; or
(ii) as an analyst; or

(iii) to take proceedings for offences against
this Act or the regulations; or

(b) that a specified person was served with a
notice under this Act and failed to comply
with that notice; or

(c) that a specified person has not been
appointed by the Authority as an authorised
officer; or

(d) that an exemption has been granted, or one
or more conditions have been imposed, or
that a variation or revocation of a condition
or exemption has been made under this Act;
or

(e) that a permission of a specified kind was, or
was not, granted under this Act to a specified
person; or

(f) that no exemption of a specified kind has
been granted under this Act in favour of a
specified person; or

(g9) that a document, a copy of which is attached
to the statement, is a document referred to in
a regulation or other instrument under this
Act; or

(h) that a public statement or a public warning
made by the Authority was published under
section 454; or
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(i) that a document was or was not lodged with,
received by or served on the Authority.

S. 342 342 Judicial notice of signatures

inserted by

No. 39/2018 : R

S.7s All Courts and persons acting judicially—
gt (a) must take judicial notice of—

ss 12-30, . . . .

32020 s 42— (i) the signature or facsimile signature of
‘3‘4'22)7’2020 the Chairperson affixed to any

document; and

(i) the signature or facsimile signature of
any officer of the Authority to whom
for the time being the Authority has
delegated power to sign a document;
and

(iii) the signature or facsimile signature of
any authorised officer; and

(b) must, until the contrary is proved, presume
that the signature was properly affixed.

S. 343 343 Evidence

inserted by

SN.°7'(312°18 (1) Monitoring equipment, or other equipment or
amended by installations, used by an authorised officer or an
S“;’izzféﬁf’lg analyst is presumed to be accurate and precise,
312020 ss 42— unless evidence to the contrary is presented in
;‘f"zg’zozo proceedings under this Act.

(2) Despite the rule against hearsay, the results of any
analysis based on analytical techniques that by
their nature infringe the rule against hearsay are
admissible in evidence in proceedings under this
Act.

(3) Each attribute of a sample taken for any purpose
under this Act is presumed not to be materially
affected by its method of storage or preservation
unless evidence to the contrary is presented.
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(4) Afinding by a Court that an attribute of a sample
was materially affected by its method of storage
or preservation does not displace the presumption
in relation to the other attributes of the sample.

(5) Despite the rule against hearsay, a transport
certificate relating to the transport of reportable
priority waste is admissible in evidence in
proceedings under this Act and is prima facie
evidence of the matters stated in the transport
certificate.

344 Service of documents

(1) A document required to be given to or served on a
person by or under this Act may be given or
served personally on the person or by—

(a) sending it by post to the person at the
person's usual or last known residential or
business address; or

(b) leaving it at the person's usual or last known
residential address with a person on the
premises who is apparently at least 16 years
old; or

(c) leaving it at the person's usual or last known
business address with a person who is
apparently employed at the premises and is
apparently at least 16 years old; or

(d) sending it by electronic communication to

the person at the person's usual or last known

electronic address.

(2) A document under this Act required to be given to
or served on a body corporate may be given or
served by giving it to, or sending it by post or
electronic communication to, the body corporate
at the head office, registered office or principal
place of business of the body corporate.
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(3) If adocument relates to a contravention of this
Act by a person, the following is taken to be the
person’s usual or last known residential or
business address unless there are circumstances to
suggest that the person resides or carries on
business elsewhere—

(@) in the case of a contravention arising out of
the driving or use of a motor vehicle—the
address appearing as the person's address in
the licence to drive (if any) produced by the
person at the time of the contravention or
when it is investigated,

(b) in the case of a contravention by the
registered owner of a motor vehicle—the
address appearing as the address of the
owner in the certificate of registration of the
motor vehicle for the time being in force
under the Road Safety Act 1986 or under a
corresponding law of the Commonwealth, a
State or a Territory;

(c) in the case of a contravention by the
registered owner of a vessel—the address
appearing as the address of the owner—

(i) for a recreational vessel within the
meaning of section 3(1) of the Marine
Safety Act 2010, in the certificate of
registration of the vessel for the time
being in force under the Marine Safety
Act 2010 or under a corresponding law
of the Commonwealth, a State or a
Territory; or

(ii) for a domestic commercial vessel
within the meaning of section 3(1) of
the Marine Safety Act 2010, in the
certificate of survey of the domestic
commercial vessel for the time being in
force under the Marine Safety
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(Domestic Commercial Vessel)
National Law.

(4) If this Act requires or authorises a document to be
given to or served on the master or owner of a
vessel, and the notice is given to or served on an
agent of the vessel in accordance with this section,
the notice is taken to have been given to or served
on the owner or master of the vessel.

(5) If—

(@) person is charged with an offence alleged to
have been committed on board a vessel; and

(b) the vessel is for the time being out of the
jurisdiction—
documents relating to the offence are taken to be
served on the person by being served on the agent

of the vessel in respect of which the offence is
alleged to have occurred.

(6) Subject to subsection (7), the provisions of this
section are in addition to, and not in derogation
from, the Interpretation of Legislation Act
1984, the Electronic Transactions (Victoria)
Act 2000 and sections 109X and 601CX of the
Corporations Act.

(7) Section 8(2) of the Electronic Transactions
(Victoria) Act 2000 does not apply to service of a
notice or order under this section.

(8) In this section, a reference to a contravention
includes a reference to an alleged contravention.

345 Service of documents—alternative to attendance

(1) A person who gives or serves a document under
this Act may, instead of attending proceedings
under this Act—
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()

(a) make an affidavit endorsed on, or attached to
and identifying, the original document
stating the time and manner in which the true
copy of the document was given or served;
and

(b) transmit the original document for
production at the proceedings.

A document purporting to be an affidavit under
subsection (1) is to be received in proceedings as
prima facie evidence of the statements contained
therein.

if;-jjfe dby 346 Authority to be able to recover costs of analysis
SN.°7'(312°18 (1) In proceedings under this Act in which legal costs
amended by are awarded to the Authority or to a person
S“;’izzféﬁf’lg appointed by the Authority to take proceedings,
312020 ss 42— the Court may include in those costs the

;‘f"zg’zozo reasonable cost of work conducted by the

)

(3)

Authority.
A document that—

(@) sets out charges for work similar to work
conducted by the Authority; or

(b) purports to estimate the reasonable cost of
work conducted by the Authority; and

(c) is signed by, or on behalf of, a person who
purports to be a person who charges for
doing work similar to that conducted by the
Authority—

is evidence of the reasonable cost of work
conducted by the Authority.

For the purposes of this section, work conducted
by the Authority includes, but is not limited to,
analysis, measurement, recording, evaluation,
testing or inspection conducted by the Authority.
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347 Persons who may take proceedings

(1)

()

(3)

(4)

(5)
(6)

The Authority may appoint a person who is an

employee or an officer of the Authority to take
proceedings for offences against this Act or the
regulations.

Subject to subsections (3), (4), (5) and (6),
proceedings for an offence against this Act or the
regulations may only be taken by a person
appointed under subsection (1).

A person may take proceedings for an offence
against a provision relating to permits that the
regulations specify are to be enforced by a
municipal council if appointed to do so by the
municipal council.

A litter authority or litter enforcement officer may
take proceedings for an offence against a
provision of Part 6.3.

A prescribed person may take proceedings for an
offence against the regulations.

A person who may serve an infringement notice
under section 307(1) may, if a person who is
served with an infringement notice elects to have
the matter of the infringement offence heard and
determined by the Magistrates' Court, take
proceedings for that offence.

348 Contraventions on shared premises

If—

(a) premises are shared by a body corporate and
one or more bodies corporate that is a
subsidiary (within the meaning of the
Corporations Act) of that body corporate;
and

(b) one of those bodies corporate is the holder of
a permission in respect of those premises;
and
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(c) acontravention of a condition of the
permission occurs—

the holder of the permission is, in the absence of
evidence to the contrary, to be taken to have
caused that contravention.
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349 Liability of officers of bodies corporate—failure to actted by

exercise due diligence No. 39/2018
. . L s.7(as
(1) If a body corporate that is a corporation within the  amended by

meaning of section 57A of the Corporations Act Nos ZnoLs

commits an offence against, or by contravening, a  3/2020ss42-
provision specified in subsection (2), an officer of ;‘f"zg’zozo
the body corporate also commits an offence

against, or by contravening, the provision if the

officer failed to exercise due diligence to prevent

the commission of the offence by the body

corporate.

(2) For the purposes of subsection (1), the following
provisions are specified—

(@) section 40(1);

(b) section 64;

(c) section 115(3) and (4);
(d) section 121(5) and (7);
(e) section 139(1);

(f) section 142(1);

(9) section 143(1);

(h) section 155(1);

(i) section 168;

(j) section 255(2);

(K) section 288;
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(I) section 289(1) and (2);
(m) section 290(1);
(n) section 292(2);
(o) section 293(1);
(p) section 462(1).

(3) In determining whether an officer of a body
corporate failed to exercise due diligence, a Court
may have regard to—

(a) what the officer knew, or ought reasonably
to have known, about the commission of the
offence by the body corporate; and

(b) whether or not the officer was in a position
to influence the body corporate in relation to
the commission of the offence by the body
corporate; and

(c) what steps the officer took, or could
reasonably have taken, to prevent the
commission of the offence by the body
corporate; and

(d) any other relevant matter.

(4) Without limiting any other defence available to
the officer, an officer of a body corporate may
rely on a defence that would be available to the
body corporate if it were charged with the offence
with which the officer is charged and, in doing so,
the officer bears the same burden of proof that the
body corporate would bear.

(5) An officer of a body corporate may commit an
offence against, or by contravening, a provision
specified in subsection (2) whether or not the
body corporate has been prosecuted for, or found
guilty of, that offence.
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350 Liability of officers of bodies corporate—failure to
exercise due diligence (legal burden of proof)

(1) If a body corporate that is a corporation within the
meaning of section 57A of the Corporations Act
commits an offence against, or by contravening, a
provision specified in subsection (2), an officer of
the body corporate also commits an offence
against, or by contravening, the provision.

(2) For the purposes of subsection (1), the following
provisions are specified—

(@) section 25(1);

(b) section 27(1);

(c) section 28(1);

(d) section 32(2);

(e) section 44(1);

(f) section 45(1);

(g) section 46(1);

(h) section 47(1);

(i) section 63(1), (2) and (3);
(j) section 88(2);

(K) section 133(1) and (2);
(I) section 134(1);
(m) section 135(2);

(n) section 137(1);

(o) section 286(1);

(p) section 287(1);

() section 290(2);

(r) section 292(1);

(s) section 463(2).
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©)

(4)

()

(6)

It is a defence to a charge for an offence against,
or committed by contravening, a provision
specified in subsection (2) for an officer of a body
corporate to prove that the officer exercised due
diligence to prevent the commission of the offence
by the body corporate.

In determining whether an officer of a body
corporate exercised due diligence, a Court may
have regard to—

(a) what the officer knew, or ought reasonably
to have known, about the commission of the
offence by the body corporate; and

(b) whether or not the officer was in a position
to influence the body corporate in relation to
the commission of the offence by the body
corporate; and

(c) what steps the officer took, or could
reasonably have taken, to prevent the
commission of the offence by the body
corporate; and

(d) any other relevant matter.

Without limiting any other defence available to
the officer, an officer of a body corporate may
rely on a defence that would be available to the
body corporate if it were charged with the offence
with which the officer is charged and, in doing so,
the officer bears the same burden of proof that the
body corporate would bear.

An officer of a body corporate may commit an
offence against, or by contravening, a provision
specified in subsection (2) whether or not the
body corporate has been prosecuted for, or found
guilty of, that offence.
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351 Liability of officers of bodies corporate—accessorial
liability
(1) If a body corporate that is a corporation within the

meaning of section 57A of the Corporations Act
commits an offence against a provision of this
Act, other than an offence against, or committed
by contravening, a provision specified in section
349(2) or 350(2), an officer of the body corporate
also commits the offence if the officer—

(@) authorised or permitted the commission of
the offence by the body corporate; or

(b) was knowingly concerned in any way
(whether by act or omission) in the
commission of the offence by the body
corporate.

(2) Without limiting any other defence available to
the officer, an officer of a body corporate may
rely on a defence that would be available to the
body corporate if it were charged with the offence
with which the officer is charged and, in doing so,
the officer bears the same burden of proof that the
body corporate would bear.

(3) An officer of a body corporate may commit an
offence against a provision of this Act, other than
an offence against, or committed by the
contravention of, a provision specified in section
349(2) or 350(2), whether or not the body
corporate has been prosecuted for, or found guilty
of, that offence.

352 Application of civil penalties to officers of bodies
corporate

If a body corporate that is a corporation within the
meaning of section 57A of the Corporations Act
contravenes a civil penalty provision that is
specified in section 349(2) or 350(2), sections 349
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and 350 apply to an officer of the body
corporate—

(@) as if areference to the commission of an
offence were a reference to a contravention
of the civil penalty provision; and

(b) as if a reference to a defence to a charge for
an offence were a reference to a defence to
the alleged contravention of the civil penalty
provision; and

(c) as if areference to a prosecution or finding
of guilt for an offence were a reference to the
bringing of proceedings for, or a finding of a
contravention in relation to, a contravention
of the civil penalty provision; and

(d) with any other necessary modifications.

Division 2—Conduct of employees and agents

S.353 353 Conduct of employee, agent or officer taken to be
inserted by conduct of body corporate

No. 39/2018

s.7(as For the purposes of this Act, any conduct engaged
amended by .

Nos 27/2019 in on behalf of a body corporate by an employee,
ss 12-30, agent or officer of the body corporate is also taken
3/2020 ss 42— . .
44, 4712020 to be conduct engaged in by the body corporate if
5. 26). the employee, agent or officer is acting within the

actual or apparent scope of the employee's, agent's
or officer's employment or authority.
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Part 11.9—Defence of emergency

354 Emergency

It is a defence to any offence against, or
contravention of, a provision of this Act or the
regulations if the act or omission alleged to
constitute the offence or contravention occurred in
an emergency to prevent danger to life or limb
other than an emergency arising from the
negligent act or omission of the person who is
alleged to have committed the offence or
contravention.
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Chapter 12—Environment Protection
Authority

Part 12.1—Simplified outline

355 Simplified outline—Chapter 12

(1) This section sets out a simplified outline of this
Chapter.

(2) The Environment Protection Authority continues
in existence under Part 12.2 and has the objective,
functions, powers, officers and staff provided for
in that Part.

(3) Part 12.3 contains provisions relating to the
following matters—

(@) the application of the Public
Administration Act 2004 to the Authority;

(b) the remuneration and expenses of the
Governing Board of the Authority;

(c) notifications by the Authority to IBAC.
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Part 12.2—Environment Protection Pt 2 (Heading)
. substituted as
Authority Pt122
(Heading) by
No. 392018
s.9.
356 Environment Protection Authority S.5
renumbered
(1) The Environment Protection Authority oo
established under section 5(1) of the 5.22

Environment Protection Act 1970 as in force
immediately before the commencement day
continues in existence in accordance with this Act.

(2) The Authority—

(@) is a body corporate with perpetual
succession; and

(b) has an official seal; and
(c) may sue and be sued; and

(d) may acquire, hold and dispose of real and
personal property; and

(e) may do and suffer all acts and things that a
body corporate may by law do and suffer.

(3) All courts must take judicial notice of the official
seal of the Authority affixed to a document and,
until the contrary is proved, must presume that it
was duly affixed.

(4) The official seal of the Authority must—

(@) be kept in such custody as the Authority
determines; and

(b) not be used except as authorised by the
Authority.

(5) The Authority continues to be the same body
despite the re-constitution of the body by this Act.
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(6) In this section—
commencement day means 1 July 2018.

357 Objective of the Authority

(1) The objective of the Authority is to protect
human health and the environment by reducing
the harmful effects of pollution and waste.

(2) The Authority must exercise its powers and
perform its duties and functions under this Act or
any other Act for the purposes of achieving the
objective set out in subsection (1) to the extent
that it is practicable to do so having regard to the
nature of the power being exercised or the duty or
function being performed.

358 Functions of the Authority
The functions of the Authority are—

(@) to monitor and assess environmental quality;
and

(b) to identify, assess and monitor risks of harm
to human health and the environment; and

(c) to respond to harm and risks of harm to
human health and the environment; and

(d) to identify and respond to opportunities to—

(i) eliminate or reduce risks of harm to
human health and the environment; and

(it) improve environmental quality; and

(e) to provide advice and recommendations to
the Minister in relation to human health and
the environment including, but not limited
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to, the making of subordinate legislation and
environment reference standards; and

(f) to liaise and collaborate with
Commonwealth, State, Territory and local
governments for the purposes of achieving
the objective of the Authority specified in
section 357 and administering this Act; and

(9) to provide information and education to the
Victorian community in relation to—

(i) environmental quality; and

(i) risks of harm to human health and the
environment; and

(iii) environmental best practice and
improvements; and

(h) to promote the prevention of harm, and the
elimination and reduction of risks of harm, to
human health and the environment from
pollution and waste; and

(i) to administer the provisions of this Act and
the regulations relating to permissions; and

(j) to administer the provisions of this Act
relating to waste and to pursue the objects set
out in section 111; and

(k) to monitor and review the performance of the
Authority's functions and duties; and

(I) to promote, monitor and enforce compliance
with this Act; and

(m) to perform other functions conferred on the
Authority under this Act or under any other
Act.
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359 Powers of the Authority
(1) The Authority has—

(@) any power conferred on the Authority under
this or any other Act; and

(b) the power to do all things that are necessary
or convenient to be done for or in connection
with the performance of the Authority's
functions and duties and to enable the
Authority to achieve its objective.

(2) The Authority may give advice to a person who
has a duty or obligation under this Act about
complying with that duty or obligation.

(3) The Authority's power under subsection (2) to
give advice may also be exercised by an
authorised officer.

(4) The giving of advice under subsection (2) by the
Authority or an authorised officer does not give
rise to—

(@) any liability of, or other claim against, the
Authority; or

(b) any right, expectation, duty or obligation that
would not otherwise be conferred or imposed
on the person given the advice; or

(c) any defence that would not otherwise be
available to that person.

(5) The Authority has power—

(a) to apply for, obtain and hold intellectual
property rights (including patents,
copyrights, trade marks and registered
designs); and

(b) to enter into agreements or arrangements for
the commercial exploitation within or
outside Victoria of those intellectual property
rights and ancillary services on any terms or
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conditions as to royalties, lump sum
payments or otherwise as the Authority may

see fit.
S.8
360 Staff renumbered
.360 b
(1) There may be employed under Part 3 of the o 392018

Public Administration Act 2004 any persons that  s.22.
are necessary for the purposes of performing the
duties and functions of the Authority.

(2) The Authority may enter into agreements or
arrangements for the use of the services of any
staff of a Department, statutory authority or other

public body.
361 Environment Protection Authority Governing fe-r?umbered
Board ass.361by
. . No. 39/2018
(1) The Authority has a governing body known as 5.22
the Environment Protection Authority Governing
Board.

(2) The Governor in Council must appoint, on the
recommendation of the Minister, not less than
5 and not more than 9 persons to be members of
the Governing Board.

(3) In recommending a person for appointment as a
member of the Governing Board, the Minister
must—

(a) ensure that at least one of the persons
recommended has qualifications or
experience in science or engineering; and

(b) ensure that at least one of the persons
recommended is a person nominated by the
Minister responsible for the administration of
the Public Health and Wellbeing Act 2008
who has qualifications or experience in
health; and
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(c) ensure that collectively the persons
recommended have skills, knowledge or
experience in relation to the following—

(i) environment protection or regulation;
(i) regulation of industry;
(iii) local government;
(iv) public administration or governance;
(v) finance or accounting;
(vi) legal practice.
362 Functions of the Governing Board
(1) The Governing Board—

(@) is responsible for the governance, strategic
planning and risk management of the
Authority; and

(b) is responsible for pursuing the objective of
the Authority; and

(c) may perform the duties and functions and
exercise the powers of the Authority.

(2) All acts and things done in the name of, or on
behalf of, the Authority by or with the authority of

the Governing Board are taken to have been done
by the Authority.

363 Chairperson and deputy Chairperson

(1) The Governor in Council, on the recommendation
of the Minister, must appoint—

(@) one member of the Governing Board to be
the Chairperson; and

(b) one member of the Governing Board to be
the deputy Chairperson.
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(2) A person appointed as Chairperson or deputy
Chairperson of the Governing Board ceases to
hold that office on ceasing to be a member of the
Governing Board.

364 Conditions of office for Governing Board members S.12

renumbered
(1) A member of the Governing Board— as s, 3040
(@) holds office for the period, not exceeding S22
5 years, specified in the instrument of
appointment; and
(b) holds office on the terms and conditions
(including remuneration and allowances)
specified in the instrument of appointment;
and
(c) is eligible for reappointment for one further
term of office; and
(d) in respect of the office of member of the
Governing Board, is subject to the Public
Administration Act 2004 (other than Part 3
of that Act).
(2) An instrument of appointment may specify
other terms and conditions of appointment not
inconsistent with this Act.
365 Vacancies, resignations and removal from office S.13
renumbered
(1) The office of a member of the Governing Board as s, oy
becomes vacant if that member— 5.22

(@) becomes an insolvent under administration;
or

(b) is convicted or found guilty of—
(i) an indictable offence; or

(if) an offence that, if committed in
Victoria, would be an indictable
offence; or
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)

©)

(4)

()

(c) is absent from 2 consecutive meetings of the
Governing Board without the approval of the
Governing Board; or

(d) is removed from office; or
(e) retires or resigns; or
(f) dies.

If the office of a member of the Governing

Board becomes vacant before the end of the term
of office, the Governor in Council may appoint a
person in accordance with section 366 to fill the
vacancy and to hold office, subject to this Act, for
the remainder of the term.

If the office of a member of the Governing

Board becomes vacant within 6 months before the
end of the term of the office, the office may be left
vacant for the remainder of the term.

A member of the Governing Board may resign
from office by delivering a signed letter of
resignation to the Minister.

The Governor in Council, on the recommendation
of the Minister, may remove a member of the
Governing Board from office—

(a) if that member becomes incapable of
performing the member’s duties; or

(b) if the member is negligent in the
performance of those duties; or

(c) if the member engages in improper conduct;
or

(d) if the member fails to disclose a pecuniary
interest as required by section 370; or
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(e) if the member is convicted or found guilty S. 136)e)
of an offence against this Act; or amended by
No. 392018

(f) if the member is no longer suitable to hold s. 13(2)b),

: ) bered
office as a member of the Governing Board. ;in:.ngegé)(e)
b

y
No. 39/2018

S.22.
. . S.14
366 Acting appointments o mbered
(1) The deputy Chairperson must act as as s, 3060y
Chairperson— .22,

(a) if the office of Chairperson is vacant; or

(b) during any period when the Chairperson is
absent; or

(c) if the Chairperson is, for any other reason,
unable to attend meetings of the Governing
Board or otherwise unable to perform the
duties of the office.

(2) While the deputy Chairperson is acting as
Chairperson, the deputy Chairperson—

(@) has and may exercise all the powers, and
must perform all the duties and functions, of
the Chairperson; and

(b) is entitled to be paid the remuneration and
allowances to which the Chairperson would
have been entitled.

(3) The Governor in Council, on the recommendation
of the Minister, may appoint a member of the
Governing Board to act as deputy Chairperson—

(@) during a vacancy in the office of deputy
Chairperson; or

(b) during any period when the deputy
Chairperson is absent; or
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(c) during any period when the deputy
Chairperson is acting as Chairperson; or

(d) if the deputy Chairperson is, for any other
reason, unable to attend meetings of the
Governing Board or otherwise unable to
perform the duties of the office.

(4) While a member of the Governing Board is acting
as deputy Chairperson, the member has and may
exercise all the powers, and must perform all the
duties and functions, of the deputy Chairperson.

(5) The Governor in Council, on the recommendation
of the Minister, may appoint a person to act as a
member of the Governing Board (other than the
Chairperson or deputy Chairperson)—

(a) during a vacancy in the office of a member;
or

(b) during any period when a member is absent;
or

(c) during any period when a member is acting
as deputy Chairperson; or

(d) if a member is, for any other reason, unable
to attend meetings of the Governing Board or
otherwise unable to perform the duties of the
office.

(6) While a person is acting as a member of the
Governing Board, the person—

(a) has and may exercise all the powers, and
must perform all the duties and functions, of
a member; and

(b) is entitled to be paid the remuneration and
allowances to which the member would have
been entitled.
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(7) In recommending a person for an appointment
under subsection (5), the Minister must ensure
that the recommended person, together with the
members of the Governing Board, collectively
have skills, knowledge or experience in relation
to the following—

(a) environment protection or regulation;
(b) regulation of industry;

(c) local government;

(d) public administration or governance;
(e) finance or accounting;

(f) legal practice.

(8) In recommending a person for an appointment
under subsection (5), the Minister must ensure
that, of the members of the Governing Board and
the recommended person—

(a) at least one has qualifications or experience
in science or engineering; and

(b) at least one is a person nominated by the
Minister responsible for the administration of
the Public Health and Wellbeing Act 2008
who has qualifications or experience in
health.

367 Validity of acts or decisions

An act or a decision of the Governing Board is not
invalid by reason only of—

(a) any vacancy in the office of a member; or

(b) any defect or irregularity in or in connection
with the appointment of a member.
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368 Proceedings of the Governing Board

(1) Meetings of the Governing Board must be held at
the times and places determined by the Governing
Board.

(2) A majority of the members of the Governing
Board for the time being, of whom one member
must be the Chairperson or deputy Chairperson,
constitutes a quorum of the Governing Board.

(3) A question arising at a meeting of the Governing
Board must be determined by a majority of votes
of members present and voting on the question.

(4) If the voting is equal, the person presiding has a
casting, as well as a deliberative vote.

(5) A meeting of the Governing Board may be
conducted by telephone, closed-circuit television
or other means of communication that does not
require the physical presence of each member of
the Governing Board in the same room.

(6) The person presiding at a meeting must ensure
that minutes of the meeting are kept.

(7) Subject to this Act, the Governing Board may
regulate its own proceedings.

369 Resolutions without meetings

(1) The Governing Board may—

(a) determine that it may make a proposed
resolution without a meeting; and

(b) determine a method by which members
of the Governing Board are to indicate
agreement with any proposed resolution.
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(2) The Governing Board is taken to have made a
resolution at a meeting if—

(a) without meeting, a majority of the members
of the Governing Board entitled to vote on
the proposed resolution indicate agreement
with the resolution; and

(b) that agreement is indicated in accordance
with the method determined by the
Governing Board under subsection (1)(b);
and

(c) all the members were informed of the
proposed resolution, or reasonable efforts
were made to inform the members of the
proposed resolution.

(3) For the purposes of subsection (2)(a), a member
of the Governing Board is not entitled to vote on
a proposed resolution if the member would not
have been entitled to vote on that resolution if the
matter had been considered at a meeting of the
Governing Board.

(4) The Governing Board must keep a record of the
resolutions made in accordance with this section.

370 Pecuniary interests of members of the Governing

Board

(1) A member of the Governing Board who has a
pecuniary interest in a matter being considered or
to be considered by the Governing Board, as soon
as practicable after the relevant facts have come to
the member's knowledge, must disclose the nature
of that interest at a meeting of the Governing
Board.

Penalty: 60 penalty units.

(2) If the Chairperson has a pecuniary interest in a
matter being considered or to be considered by
the Governing Board, the Chairperson, as soon as
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©)

(4)

(5)

practicable after the relevant facts come to the
Chairperson's knowledge, must disclose the nature
of that interest to the Minister.

Penalty: 60 penalty units.

The person presiding at a meeting at which a
disclosure is made under this section must cause a
record of the disclosure to be made in the minutes
of the meeting.

Subject to subsection (5), a member of the
Governing Board who has made a disclosure
under subsection (1) or (2) must not be present
during any deliberation with respect to, or vote on,
the matter in respect of which the disclosure is
made.

Penalty: 60 penalty units.

Subsection (4) does not apply if a member has
made a disclosure to the Governing Board and the
Governing Board resolves that the member may
be present during any deliberation with respect to,
or vote on, the matter in respect of which the
disclosure is made.

371 Improper use of information

A person who is, or has been, a member of the
Governing Board, the chief executive officer, an
authorised officer or an employee of the Authority
must not make improper use of any information
acquired in the course of the person's duties to
obtain, directly or indirectly, any pecuniary or
other advantage for that person or for any other
person.

Penalty: 60 penalty units.
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372 Governing Board may establish advisory s.20
committees renumbered
ass.372by

(1) The Governing Board may establish committees SN°2-239’2018
for the purpose of providing advice and o
information to assist the Governing Board in the
performance of its functions.

(2) The Governing Board may determine—

(@) the process for establishing an advisory
committee; and

(b) the terms of reference for an advisory
committee; and

(c) matters relating to the procedure of an
advisory committee; and

(d) the terms and conditions of the appointment
of members of an advisory committee.

(3) The Governing Board may appoint any person to
be a member of an advisory committee.

(4) A member of an advisory committee must be paid
any allowances and expenses that are determined
by the Governing Board.

373 Chief executive officer S.21
renumbered
H H .373b
(1) The G_overnlng !30ard must appoint a person to be % o
the chief executive officer of the Authority. s.22

(2) The chief executive officer—

(a) must not be a member of the Governing
Board; and

(b) may attend meetings of the Governing
Board.

(3) The chief executive officer is employed subject to
terms and conditions (including remuneration and
allowances) that are specified in the instrument of
appointment.
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(4) Subject to and in accordance with directions given
to the chief executive officer by the Governing
Board for the purposes of section 362, the chief
executive officer is responsible to the Governing
Board for the administration of the day to day
management of the affairs of the Authority.

(5) The chief executive officer may delegate any
power or function of the chief executive officer
under this Act or the regulations, other than this
power of delegation, to—

(@) an officer or employee of the Authority; or

(b) the holder of an office or position with the
Authority.

374 Chief environmental scientist

(1) The Governing Board must appoint a person to be
the chief environmental scientist of the Authority.

(2) The person appointed as the chief environmental
scientist is employed under Part 3 of the Public
Administration Act 2004.

(3) Subject to and in accordance with the directions
given to the chief environmental scientist by the
chief executive officer, the chief environmental
scientist is responsible for the provision of advice
to the Authority relating to—

(@) the objective of the Authority set out in
section 357; or

(b) the duties and functions of the Authority.
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375 Application of the Public Administration Act 2004

The Public Administration Act 2004

applies to the Authority as if the Authority was a
public entity, but not a small entity, within the
meaning of that Act, established on or after the
commencement of Part 5 of that Act.

376 Remuneration and expenses

The remuneration and expenses of the members
of the Governing Board, members of advisory
committees, the chief executive officer and the
chief environmental scientist and all other
expenses lawfully incurred by the Authority

and the Governing Board under this Act are to be
paid out of the Environment Protection Fund
established under section 441 and moneys
provided by Parliament for the purpose.

377 Mandatory notification of corrupt conduct to IBAC

(1)

()

Subject to any exemption notice issued under
section 57B of the Independent Broad based
Anti-corruption Commission Act 2011, the
Chairperson must notify the IBAC of any matter
that the Chairperson suspects on reasonable
grounds involves corrupt conduct occurring or
having occurred, of which the Chairperson
becomes aware in the performance of functions or
duties or the exercise of powers under this Act or
any other Act.

This section does not apply to corrupt conduct of
the IBAC or IBAC personnel.
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(3) This section does not apply to a matter referred to
the Authority by the IBAC under section 73 of the
Independent Broad-based Anti-corruption
Commission Act 2011.

(4) If the Chairperson considers at any time that any
matter described in subsection (3) appears to
involve conduct that is corrupt conduct, the
Chairperson must inform the IBAC.

378 Consultation prior to notification

For the purposes of deciding whether to make a
notification under this Part to the IBAC, the
Chairperson may consult the IBAC.

379 Communication of information to the IBAC

(1) Atany time, the Chairperson may provide or
disclose any information received or obtained in
the course of the performance of functions or
duties or the exercise of powers of the Authority
under this Act or any other Act to the IBAC if the
Chairperson considers that—

(@) the information is relevant to the
performance of the functions or duties or the
exercise of powers of the IBAC; and

(b) it is appropriate for the information to be
brought to the attention of the IBAC, having
regard to the nature of the information.

(2) This section applies subject to any restriction on
the provision or disclosure of information under
this Act or any other Act (including any
Commonwealth Act).
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380 Authority not to prejudice investigations of the
IBAC

(1) If the Authority is, or becomes, aware of an IBAC
investigation, the Authority must take all
reasonable steps to ensure that the performance of
its functions or duties or the exercise of its powers
does not prejudice the IBAC investigation.

(2) For the purposes of ensuring compliance with
subsection (1), the Authority may consult the
IBAC.
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Part 13.1—Simplified outline

381 Simplified outline—Chapter 13

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 13.2 continues the operation of Waste and
Resource Recovery Groups and provides for the
governance of Waste and Resource Recovery
Groups.

(3) Part 13.3 provides for the Victorian Waste and
Resource Recovery Infrastructure Planning
Framework by—

(a) defining, and setting out the objectives of,
the Victorian Waste and Resource Recovery
Infrastructure Planning Framework; and

(b) providing for the process for the making,
publication, approval, review and
amendment of the State-Wide Waste and
Resource Recovery Infrastructure Plan and
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Regional Waste and Resource Recovery
Implementation Plans.
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Part 13.2—Waste and Resource Recovery
Groups

Division 1—Waste and Resource Recovery Groups

382 Waste and Resource Recovery Groups

The following Waste and Resource Recovery
Groups established under section 49C of the
Environment Protection Act 1970 (as in force
immediately before its repeal) are continued under
this Act—

(a) the Barwon South West Waste and Resource
Recovery Group;

(b) the Gippsland Waste and Resource Recovery
Group;

(c) the Goulburn Valley Waste and Resource
Recovery Group;

(d) the Grampians Central West Waste and
Resource Recovery Group;

(e) the Loddon Mallee Waste and Resource
Recovery Group;

(f) the Metropolitan Waste and Resource
Recovery Group;

(9) the North East Waste and Resource
Recovery Group.
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(f) may do and suffer any act or thing that a
body corporate may by law do and suffer.
(2) The common seal of a Waste and Resource
Recovery Group may only be used in a way
approved by the Waste and Resource Recovery
Group.
(3) All courts and people acting judicially must take
judicial notice of the common seal of a Waste and
Resource Recovery Group.
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(b)

a public entity for the purposes of the Public
Administration Act 2004.

386 Objectives of Waste and Resource Recovery Groups

(1) The

objectives of a Waste and Resource Recovery

Group are to achieve the following in relation to
its waste and resource recovery region—

(@)

()

(©)

(d)

(€)

to undertake waste and resource recovery
infrastructure planning to meet future needs
while minimising risks of harm to human
health or the environment from waste and
resource recovery infrastructure;

to facilitate efficient procurement of waste
and resource recovery infrastructure and
services through the collective procurement
of waste management facilities and waste
and resource recovery services;

to integrate regional and local knowledge
into State-wide waste and resource recovery
market development strategies;

to educate businesses and communities to
reduce waste going to landfill by using waste
and resource recovery infrastructure and
services efficiently;

to ensure Regional Waste and Resource
Recovery Implementation Plans and related
activities are informed by local government,
business and the community and inform the
State-Wide Waste and Resource Recovery
Infrastructure Plan and related activities.

(2) In achieving the objectives under subsection (1), a
Waste and Resource Recovery Group must
engage with councils, Sustainability Victoria, the
Authority, industry, business and the community.
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387 Functions of Waste and Resource Recovery Groups g g7

. inserted by
The functions of a Waste and Resource Recovery  no. 3292018
Group are to do the following in relation to its ;T}gn(gsed by
waste and resource recovery region— Nos 27/2019
ss 32-40,
(@) plan for the future needs of waste and 3/2020ss 45,
resource recovery infrastructure in a manner f’zé‘;’zozo

consistent with the State-Wide Waste and
Resource Recovery Infrastructure Plan;

(b) facilitate the provision of waste and resource
recovery infrastructure and services by
councils;

(c) facilitate the development of contracts for
the joint procurement of waste management
facilities and waste and resource recovery
services;

(d) manage contracts in the performance of the
objectives and functions of the Waste and
Resource Recovery Group;

(e) work with Sustainability Victoria, councils,
businesses and communities to ensure State-
wide waste and resource recovery education
programs are adapted to the needs of the
region and to facilitate the delivery of those
education programs;

() with Sustainability Victoria, advise councils
and businesses on best practices for waste
and resource recovery systems, facilities and
services;

(g) support the region's Local Government
Waste Forum to enable the Local
Government Waste Forum to perform its
functions;

(h) undertake waste and resource recovery
activities as funded by government, councils
and other organisations.
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388 Powers of Waste and Resource Recovery Groups

(1) Subject to subsection (2), a Waste and Resource
Recovery Group may do all things that are
necessary or convenient to enable it to carry out
its functions and achieve its objectives.

(2) A Waste and Resource Recovery Group must
not—

(a) own or operate a waste management facility;
or

(b) apply for or hold a planning permit; or

(c) enter into contracts for the procurement of
waste management facilities or waste and
resource recovery services, unless the
contract is jointly entered into with a
procurer under that contract.

Division 2—Governance of Waste and Resource
Recovery Groups

389 Board of directors

(1) A Waste and Resource Recovery Group must
have a board of directors.

(2) The board of directors of a Waste and Resource
Recovery Group consists of 8 directors appointed
in accordance with section 390.

(3) The board of directors of a Waste and Resource
Recovery Group—

(@) is responsible for the management of the
affairs of the Waste and Resource Recovery
Group; and

(b) may exercise all the powers of the Waste and
Resource Recovery Group.
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390 Appointment of directors S.390
.. . . i ed b
(1) The Minister must appoint as directors of a Waste Ei.e?g/zmé
and Resource Recovery Group 4 persons ;T}Sn(gs by
nominated in accordance with section 391 by a Nos 27/2019
ss 32-40,
Local Government Waste Forum. 39020 59 45,
s H 46, 47/2020
(2) The Minister must appoint 4 other persons as 5.27)

©)

(4)

()

(6)

directors of a Waste and Resource Recovery
Group.

The Minister must not appoint a person as a
director of a Waste and Resource Recovery Group
under subsection (2) unless the Minister is
satisfied the person has skills, experience or
knowledge that will assist the Waste and Resource
Recovery Group to carry out its functions and
achieve its objectives.

In appointing directors under subsection (2), the
Minister must attempt to ensure that collectively
the directors of the Waste and Resource Recovery
Group have skills, experience or knowledge
relating to local government, financial
management, contract management, risk
management, environmental policy, waste
management and resource recovery.

The Minister must not appoint a person as a
director under subsection (1), (2) or (6) if the
person—

(@) is an insolvent under administration; or

(b) has been convicted of an indictable offence
or has been imprisoned for any offence
within the period of 7 years preceding the
appointment.

If a Local Government Waste Forum does not
make any nominations under section 391 within
2 months of being requested in writing by the
Minister to do so, the Minister may appoint

4 persons as directors of the Waste and Resource
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Recovery Group from the representatives
nominated by each council in accordance with
section 391(2).

391 Local Government Waste Forums

(1) There isto be a Local Government Waste Forum
for each waste and resource recovery region
consisting of representatives of the councils in the
region.

(2) Each council in a waste and resource recovery
region may nominate a representative to a Local
Government Waste Forum for that region.

(3) The functions of a Local Government Waste
Forum are—

(@) to nominate the 4 persons who are to be the
representatives of the councils for the
purposes of section 390(1); and

(b) if there is a vacancy in the office of a
director appointed under section 390(1), to
nominate a person to fill that vacancy; and

(c) to advise the board of directors of the Waste
and Resource Recovery Group on matters
and issues affecting the role of councils in
waste and resource recovery infrastructure;
and

(d) to act as a conduit for consultation between
the Waste and Resource Recovery Group
and the councils in its waste and resource
recovery region.

(4) A Local Government Waste Forum must develop
procedures for the purposes of subsections (3)(a)
and (3)(b) with the councils.
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392 Minister to appoint Chairperson

(1)

)

(3)

The Minister must appoint one of the directors of
a Waste and Resource Recovery Group to be the
Chairperson of the board of directors.

The Minister must not appoint a director of a
Waste and Resource Recovery Group as
Chairperson unless the Minister is satisfied the
director has skills, experience or knowledge
relating to local government.

The board of directors of a Waste and Resource
Recovery Group may appoint one of the directors
to be the Deputy Chairperson of the board of
directors.

393 Conditions of appointment of directors

A director of a Waste and Resource Recovery
Group—

(a) holds office for the period specified in the
instrument of appointment, which must be a
period of not more than 4 years; and

(b) holds office on the terms and conditions
specified in the instrument of appointment;
and

(c) iseligible for reappointment; and

(d) may resign from office by delivering a
signed letter of resignation to the Minister,
effective on the Minister's accepting of the
resignation; and

(e) may be removed from office at any time by
the Minister.
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394 Automatic removal of directors from office

A director of a Waste and Resource Recovery
Group ceases to hold office if the director—

(@) becomes an insolvent under administration;
or

(b) is convicted of an indictable offence or is
imprisoned for any offence; or

(c) fails to comply with section 396.

395 Meetings of Waste and Resource Recovery Groups

(1)

()

(3)

(4)

()

(6)

The Chairperson or, in the absence of the
Chairperson, the Deputy Chairperson, must
preside at a meeting of a Waste and Resource
Recovery Group.

If neither the Chairperson nor the Deputy
Chairperson is present at a meeting, the directors
present at the meeting must elect a director to
preside at the meeting.

A matter cannot be decided at a meeting unless a
majority of the directors appointed for the time
being are present.

The decision on a question of the majority of the
directors present and voting on the question is the
decision of the Waste and Resource Recovery
Group.

The person presiding at a meeting has—
(@) a deliberative vote; and

(b) in the event of an equality of votes on any
question, a second or casting vote.

A Waste and Resource Recovery Group may
conduct all or any part of a meeting by using
telephone, video link or any other system of
communication.
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(7) Subject to this Act, a Waste and Resource
Recovery Group may regulate its own procedure.

396 Disclosure of interests of directors of Waste and
Resource Recovery Groups

(1) A director of a Waste and Resource Recovery
Group who has a direct or an indirect pecuniary
interest in any matter being considered, or about
to be considered, by the Waste and Resource
Recovery Group must disclose the nature of that
interest at a meeting of the Waste and Resource
Recovery Group as soon as possible after
becoming aware of the relevant facts.

(2) A director of a Waste and Resource Recovery
Group who holds an office or possesses property
as a result of which, directly or indirectly, duties
or interests may be created in conflict with the
director's duties as a director, must disclose that
fact at a meeting of the Waste and Resource
Recovery Group as soon as possible after
becoming aware of the potential conflict.

(3) The person presiding at a meeting at which a
disclosure under this section is made must ensure
that—

(@) the disclosure is recorded in the minutes of
the meeting; and

(b) the minutes record which directors voted on

any matter in respect of which the disclosure

was made and how the directors voted.

(4) A director who has made a disclosure under this
section must not take any further part in the
discussion of, or vote on, the matter that the
director has made the disclosure in relation to.

(5) If adirector votes on a matter in contravention of

subsection (4), the person presiding at the meeting

must disallow the vote of the director.
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(6) A director is not to be regarded as having a
pecuniary interest—

(a) in a matter relating to the supply of goods or
services to or by the director if the goods or
services are, or are to be, available to
members of the public on the same terms and
conditions; or

(b) in a contract or arrangement only because
that contract or arrangement may benefit a
body corporate or other body in which the
director has a beneficial interest that does not
exceed one percent of the total nominal value
of beneficial interests in that body corporate
or body.

397 Validity of acts or decisions of Waste and Resource
Recovery Groups

(1) An act or a decision of a Waste and Resource
Recovery Group is not invalid merely because
of—

(a) avacancy on the board of directors of the
Waste and Resource Recovery Group; or

(b) adefect or irregularity in, or in connection
with, the appointment of a director.

(2) Anything done by or in relation to a person
purporting to act as a director is not invalid merely
because—

(a) the occasion for the appointment had not
arisen; or

(b) there was a defect or irregularity in relation
to the appointment; or

(c) the appointment had ceased to have effect; or

(d) the occasion for the person to act had not
arisen or had ceased.
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398 Power of delegation of Waste and Resource
Recovery Groups

A Waste and Resource Recovery Group may, by
instrument, delegate to the Chairperson, a director,
the executive officer, the Chief Executive Officer
or any employee of the Waste and Resource
Recovery Group any function, duty or power
conferred on the Waste and Resource Recovery
Group by or under this Act or any other Act, other
than this power of delegation.

399 Executive officers and Chief Executive Officer of
Waste and Resource Recovery Groups

1)

()

©)

(4)

()

Subject to subsection (2), a Waste and Resource
Recovery Group must appoint an executive officer
of the Waste and Resource Recovery Group.

The Metropolitan Waste and Resource Recovery
Group must appoint a Chief Executive Officer
with the approval of the Minister.

The executive officer or Chief Executive Officer
is responsible to the Waste and Resource
Recovery Group for the carrying out of the Waste
and Resource Recovery Group's functions.

The executive officer or Chief Executive Officer
must comply with the directions of the Waste and
Resource Recovery Group.

The executive officer or Chief Executive Officer
may, by instrument, delegate to any employee of
the Waste and Resource Recovery Group any
responsibility, power, authority, duty or function
conferred on the executive officer or Chief
Executive Officer by or under this Act, except this
power of delegation.
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400 Staff of Waste and Resource Recovery Groups

A Waste and Resource Recovery Group may
employ any employees that are necessary to
enable the Waste and Resource Recovery Group
to perform its functions.

401 Minister may give directions to a Waste and
Resource Recovery Group

(1) The Minister may give written directions to a
Waste and Resource Recovery Group.

(2) A Waste and Resource Recovery Group must
comply with a written direction of the Minister.

402 Procurement directions and guidelines for Waste
and Resource Recovery Groups

(1) The Treasurer, in consultation with the Minister,
may give procurement directions or issue
procurement guidelines.

(2) A Waste and Resource Recovery Group must
comply with a procurement direction given, or
procurement guidelines issued, under subsection
(1) in carrying out its functions.

403 Annual business plans of Waste and Resource
Recovery Groups

(1) Each year a Waste and Resource Recovery Group
must submit to the Minister for approval, on or
before the day required by the Minister, a draft
business plan that sets out the following—

(a) the objectives and priorities for the next
3 financial years;

(b) financial projections for that period;
(c) the budget for the next financial year;
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(d) intended activities of the Waste and
Resource Recovery Group over the next
financial year;

(e) any other matters that the Minister makes a
request in writing to be included.

(2) A draft business plan prepared under subsection
(1) must be consistent with the Regional Waste
and Resource Recovery Implementation Plan of
the Waste and Resource Recovery Group.

(3) After amending its draft business plan in any way
required by the Minister, a Waste and Resource
Recovery Group must submit a final business plan
to the Minister for approval on or before the day
required by the Minister.

(4) A Waste and Resource Recovery Group must
obtain written approval of the Minister if it
intends to depart significantly from the budget for
the next financial year that is included in the
business plan approved under subsection (3).

(5) A Waste and Resource Recovery Group must
have regard to the current business plan in
carrying out its functions.

(6) A Waste and Resource Recovery Group must
ensure that a copy of its current business plan is—

(a) available for inspection by members of the
public at its principal place of business
whenever that place is open to the public;
and

(b) published on the Internet site of the Waste
and Resource Recovery Group.
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404 Application of Local Government Act 1989

(1)

()

©)

If a council enters into a contract, arrangement or
agreement with a Waste and Resource Recovery
Group, the council is exempt from the
requirements of section 186 of the Local
Government Act 1989 in respect of that contract,
arrangement or agreement.

Section 193 of the Local Government Act 1989
does not apply in respect of the participation of a
council in a Local Government Waste Forum.

If a council engages in procurement activities of a
Waste and Resource Recovery Group that comply
with any procurement directions given, or
procurement guidelines issued, under section
402(1), the council is exempt from the
requirements of section 193 of the Local
Government Act 1989 in respect of those
procurement activities.
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Recovery Infrastructure Planning
Framework

Division 1—Victorian Waste and Resource
Recovery Infrastructure Planning Framework

405 Definition of the Victorian Waste and Resource
Recovery Infrastructure Planning Framework

For the purposes of this Act, the Victorian Waste
and Resource Recovery Infrastructure Planning
Framework means—

(@) the State-Wide Waste and Resource
Recovery Infrastructure Plan; and

(b) the Regional Waste and Resource Recovery
Implementation Plans; and

(c) any guidelines made under section 427 in
relation to the State-Wide Waste and
Resource Recovery Infrastructure Plan; and

(d) any guidelines made under section 427 in
relation to the Regional Waste and Resource
Recovery Implementation Plans; and

(e) the process under section 419 facilitating the
integration of the State Wide Waste and
Resource Recovery Infrastructure Plan and
Regional Waste and Resource Recovery
Implementation Plans.
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Framework
S.406 406 Objectives of the Victorian Waste and Resource
inserted by Recovery Infrastructure Planning Framework
No. 39/2018
thlgn(gse dby The objectives of the Victorian Waste and
Nos 27/2019 Resource Recovery Infrastructure Planning
ss 32-40, W
32020 S0 45, Framework are
46, 47/2020 H .
5.27) (a) to ensure long-term strategic planning for

waste and resource recovery infrastructure at
State and regional levels; and

(b) to facilitate the integration of State wide
priorities for the management of waste and
resource recovery infrastructure and regional
infrastructure needs; and

(c) to enable waste and resource recovery
infrastructure planning to be—

(i) effectively integrated with land use and
development planning and policy; and

(i) effectively integrated with transport
planning and policy; and

(d) to ensure Sustainability Victoria and Waste
and Resource Recovery Groups work
together to integrate the State-Wide Waste
and Resource Recovery Infrastructure Plan
and Regional Waste and Resource Recovery
Implementation Plans; and

(e) to enable waste and resource recovery
infrastructure planning decisions to be made
at the appropriate level of the framework.
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Division 2—State-Wide Waste and Resource
Recovery Infrastructure Plan

407 Preparation of State-Wide Waste and Resource
Recovery Infrastructure Plan

(1) Sustainability Victoria must prepare a draft State-
Wide Waste and Resource Recovery
Infrastructure Plan in accordance with this
Division.

(2) The objective of a State-Wide Waste and
Resource Recovery Infrastructure Plan is to
provide strategic direction for the management of
waste and resource recovery infrastructure in
Victoria for a period of 30 years.

408 Content of State-Wide Waste and Resource
Recovery Infrastructure Plan

A State-Wide Waste and Resource Recovery
Infrastructure Plan must include any matters
required by guidelines made under section 427.

409 Consultation on State-Wide Waste and Resource
Recovery Infrastructure Plan

In preparing a draft State-Wide Waste and
Resource Recovery Infrastructure Plan,
Sustainability Victoria must comply with the
consultation process required by guidelines made
under section 427.

410 Minister’s approval of State-Wide Waste and
Resource Recovery Infrastructure Plan

(1) On receiving a draft State-Wide Waste and
Resource Recovery Infrastructure Plan, the
Minister must—

(@) approve the draft Plan; or
(b) approve the draft Plan with amendments; or
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(c) return the draft Plan to Sustainability
Victoria for amendment.

(2) If the Minister returns a draft State-Wide Waste
and Resource Recovery Infrastructure Plan to
Sustainability Victoria under subsection (1)(c), the
Minister must—

(a) give directions as to the amendments
required to be made to the draft Plan; and

(b) direct Sustainability Victoria to submit the
draft Plan for approval under subsection (1)
within a specified period.

411 Gazettal of State-Wide Waste and Resource
Recovery Infrastructure Plan

(1) If the Minister approves a State-Wide Waste and
Resource Recovery Infrastructure Plan, the
Minister must cause a notice of the approval to be
published—

(@) in the next general edition of the
Government Gazette; or

(b) in a special edition of the Government
Gazette within 10 business days after the day
of the approval of the Plan.

(2) A State-Wide Waste and Resource Recovery
Infrastructure Plan takes effect on—

(a) the day on which the notice of approval is
published in the Government Gazette; or

(b) alater day specified in the notice.

(3) A State-Wide Waste and Resource Recovery
Infrastructure Plan remains in force until it is
replaced by another State-Wide Waste and
Resource Recovery Infrastructure Plan.
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412 Publication of State-Wide Waste and Resource
Recovery Infrastructure Plan

(1) Sustainability Victoria must publish a State Wide
Waste and Resource Recovery Infrastructure Plan
on its Internet site within 5 business days of a
notice of approval being published in the
Government Gazette.

(2) Sustainability Victoria must publish a revised
copy of a State-Wide Waste and Resource
Recovery Infrastructure Plan on its Internet site
within 5 business days of a notice of approval of
an amendment or variation to the Plan being
published in the Government Gazette.

413 Amendment and variation of State-Wide Waste and
Resource Recovery Infrastructure Plan

(1) Sustainability Victoria may at any time prepare
draft amendments to a State-Wide Waste and
Resource Recovery Infrastructure Plan.

(2) The Minister may at any time direct Sustainability
Victoria to prepare draft amendments to a State-
Wide Waste and Resource Recovery
Infrastructure Plan within a specified period of
time.

(3) The Minister may at any time make a variation to
a State-Wide Waste and Resource Recovery
Infrastructure Plan that is declaratory, machinery
or administrative in nature.

(4) Sections 409, 410 and 411 apply to a draft
amendment to a State-Wide Waste and Resource
Recovery Infrastructure Plan under subsections
(1) and (2) as if the draft amendment were a draft
State-Wide Waste and Resource Recovery
Infrastructure Plan.

(5) Sections 410 and 411 apply to a variation of a
State-Wide Waste and Resource Recovery
Infrastructure Plan under subsection (3) as if the
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variation were a draft State-Wide Waste and
Resource Recovery Infrastructure Plan.

414 Review of State-Wide Waste and Resource Recovery
Infrastructure Plan

1)

()

©)

Every 5 years, from the day a State-Wide Waste
and Resource Recovery Infrastructure Plan takes
effect, Sustainability Victoria must conduct a
review of the existing Plan and prepare a draft
revised Plan.

At any time the Minister may require
Sustainability Victoria to prepare a draft revised
State-Wide Waste and Resource Recovery
Infrastructure Plan within 12 months after the day
of the request.

Sections 409, 410 and 411 apply to a draft revised
State-Wide Waste and Resource Recovery
Infrastructure Plan under subsections (1) and (2)
as if the draft revised Plan were a draft State-Wide
Waste and Resource Recovery Infrastructure Plan.

Division 3—Regional Waste and Resource Recovery

Implementation Plans

415 Preparation of draft Regional Waste and Resource
Recovery Implementation Plans

(1)

()

A Waste and Resource Recovery Group must
prepare a draft Regional Waste and Resource
Recovery Implementation Plan for its waste and
resource recovery region.

A Waste and Resource Recovery Group must
submit a draft Regional Waste and Resource
Recovery Implementation Plan to Sustainability
Victoria and to the Authority within 12 months
after the day on which the existing State-Wide
Waste and Resource Recovery Infrastructure Plan
takes effect.
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(3) The Authority must make any comments within
60 days after receiving a draft Regional Waste and
Resource Recovery Implementation Plan.

416 Objective of Regional Waste and Resource Recovery 5416 by

Implementation Plans No. 39/2018
o . s.18(as
The objective of a Regional Waste and Resource amended by

Recovery Implementation Plan is to specify the 22222_74%019
manner in which the waste and resource recovery  3/2020ss 45,
infrastructure needs of a waste and resource o 12020
recovery region will be met over a specified

period of at least 10 years.
417 Content of Regional Waste and Resource Recovery S.417

. inserted by
Implementation Plans No. 39/2018
. s.18(as
A Regional Waste and Resource Recovery amended by
: : Nos 27/2019
Implementatlon Plan must include the 68 3240,
following— 312020 ss 45,
46, 47/2020

(a) aschedule of existing landfill infrastructure s.27).
of the waste and resource recovery region;

(b) aschedule of required landfill infrastructure
of the waste and resource recovery region
over a specified period of at least 10 years,
including the proposed sequence for filling
available landfill sites of the waste and
resource recovery region;

(c) aschedule of resource recovery
infrastructure of the waste and resource
recovery region required for the purposes of
managing waste in a manner that minimises
the risks of harm to human health or the
environment over a specified period of at
least 10 years;

(d) any other matters required by guidelines
made under section 427.
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S 418 418 Consultation on Regional Waste and Resource
inserted by Recovery Implementation Plans
No. 39/2018
Zhlgn(gse dby Before submitting a draft Regional Waste and
Nos 27/2019 Resource Recovery Implementation Plan to
::72325245 Sustainability Victoria and to the Authority under
46, 4712020 section 415(2), a Waste and Resource Recovery
$.21). Group must comply with the consultation process

required by guidelines made under section 427.
%silr?e by 419 Integration in preparation of Regional Waste and
No. 39/2018 Resource Recovery Implementation Plans
Z}r}gn(gzd by (1) After submitting a draft Regional Waste and
o Resource Recovery Implementation Plan to
3120205 45, Sustainability Victoria and the Authority under
;‘?5‘7‘;’2020 section 415(2), the relevant Waste and Resource

Recovery Group and Sustainability Victoria must
jointly review the draft Plan for the purposes of—

(a) integrating the objectives and priority
infrastructure requirements of the Regional
Waste and Resource Recovery
Implementation Plan and the State-Wide
Waste and Resource Recovery Infrastructure
Plan; and

(b) ensuring there are no inconsistencies
between the Plans.

(2) Injointly reviewing a draft Regional Waste and
Resource Recovery Implementation Plan,
Sustainability Victoria and the relevant Waste and
Resource Recovery Group must—

(a) take into account any comments made by the
Authority under section 415(3); and

(b) comply with any guidelines made under
section 427 that apply to review and
amendment of a draft Plan under this section.
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(3) After reviewing a draft Regional Waste and
Resource Recovery Implementation Plan in
accordance with this section Sustainability
Victoria and the relevant Waste and Resource
Recovery Group—

(@) may amend the draft Plan; and

(b) must amend the schedule of existing and
required landfill infrastructure of the waste
and resource recovery region in the draft
Plan if the Authority objects to the inclusion
of a proposed landfill site on the grounds that
it is unlikely to meet any requirement under
this Act.

(4) A Waste and Resource Recovery Group must
submit a draft Regional Waste and Resource
Recovery Implementation Plan to the Minister for
approval no later than 6 months after submitting
the draft Plan to Sustainability Victoria and the
Authority under section 415(2).

420 Minister’s approval of Regional Waste and
Resource Recovery Implementation Plans

(1) On receiving a draft Regional Waste and Resource
Recovery Implementation Plan submitted for
approval the Minister must—

(a) approve the draft Plan; or
(b) approve the Plan with amendments; or

(c) return the draft Plan to the relevant Waste
and Resource Recovery Group for
amendment.

(2) If the Minister returns a draft Regional Waste and
Resource Recovery Implementation Plan to a
Waste and Resource Recovery Group under
subsection (1)(c), the Minister must—
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(a) give directions as to the amendments
required to be made to the draft Plan; and

(b) direct the Waste and Resource Recovery
Group to submit the draft Plan for approval
within a specified period determined by the

Minister.
%sﬁtle dby 421 Gazettal of Regional Waste and Resource Recovery
No. 39/2018 Implementation Plans
s.18(as . .
amended by (1) If the Minister approves a Regional Waste and
Nos 2712019 Resource Recovery Implementation Plan, the
3/2020 55 45, Minister must cause a notice of the approval to be
gy 2020 published—
(@) in the next general edition of the
Government Gazette; or
(b) in a special edition of the Government
Gazette within 10 business days after the
approval of the Plan.
(2) A Regional Waste and Resource Recovery
Implementation Plan takes effect on—
(a) the day on which the notice of the approval
is published in the Government Gazette; or
(b) a later day specified in the notice.
(3) A Regional Waste and Resource Recovery
Implementation Plan remains in force until it is
replaced by another Regional Waste and Resource
Recovery Implementation Plan.
if*]-s‘gfe by 422 Publication of Regional Waste and Resource
No. 39/2018 Recovery Implementation Plans
s.18(as . : :
amended by Within 5 business days of a notice of approval of
Nos 2772019 a Regional Waste and Resource Recovery
3/2020 55 45, Implementation Plan or a revised copy of a
;‘?5‘7‘;’2020 Regional Waste and Resource Recovery

Implementation Plan being published in the
Government Gazette—
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(@) the relevant Waste and Resource Recovery
Group must publish the Plan or the revised
copy of the Plan (as the case requires) on its
Internet site; and

(b) Sustainability Victoria must publish the Plan
or the revised copy of the Plan (as the case
requires) on its Internet site.

423 Amendment of Regional Waste and Resource
Recovery Implementation Plans

(1)

()

©)

(4)

()

A Waste and Resource Recovery Group may at
any time prepare draft amendments to the relevant
Regional Waste and Resource Recovery
Implementation Plan.

The Minister may at any time direct a Waste and
Resource Recovery Group to prepare draft
amendments to a Regional Waste and Resource
Recovery Implementation Plan within a specified
period of time.

The Minister may at any time make a variation to
a Regional Waste and Resource Recovery
Implementation Plan that is declaratory,
machinery or administrative in nature.

Sections 418, 419, 420 and 421 apply to a draft
amendment to a Regional Waste and Resource
Recovery Implementation Plan under subsections
(1) and (2) as if the amendment were a draft
Regional Waste and Resource Recovery
Implementation Plan.

Sections 420 and 421 apply to a variation of a
Regional Waste and Resource Recovery
Implementation Plan under subsection (3) as if the
variation were a draft Regional Waste and
Resource Recovery Implementation Plan.
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424 Consistency with Regional Waste and Resource
Recovery Implementation Plans

1)

)

©)

A council must perform its waste management
functions consistently with the Regional Waste
and Resource Recovery Implementation Plan
applying to the council's municipal district.

If a council disposes of waste in a waste and
resource recovery region other than the waste and
resource recovery region in which the council’s
municipal district is located, the disposal of the
waste must be consistent with the Regional Waste
and Resource Recovery Implementation Plan
applying to the other waste and resource recovery
region.

Any person involved in the generation,
management or transport of waste within a waste
and resource recovery region must not do
anything in relation to the waste that is
inconsistent with the relevant Regional Waste and
Resource Recovery Implementation Plan while
the waste is in that region.

425 Review of Regional Waste and Resource Recovery
Implementation Plans

1)

)

Within 12 months after the day on which the
State-Wide Waste and Resource Recovery
Infrastructure Plan is reviewed under section 414,
a Regional Waste and Resource Recovery Group
must conduct a review of the existing Regional
Waste and Resource Recovery Implementation
Plan and prepare a draft revised Plan.

Sections 418, 419, 420 and 421 apply to a draft
revised Regional Waste and Resource Recovery
Implementation Plan under subsection (1) as if the
draft revised Plan were a draft Regional Waste
and Resource Recovery Implementation Plan.
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Division 4—General

426 Authority may refuse applications for certain S.4%
facilities if Plans not observed inserted by
No. 392018
i i i iNO— s.18(as
(1) This section applies to the following Smendee by
H H P : : Nos 27/2019
(@) any application for a permission in relation o5 3240,
to a waste management facility; 31202055 45,
o o 46, 47/2020
(b) any application to amend a permission in 5. 27).

relation to a waste management facility.

(2) The Authority may refuse to consider an
application or refuse an application if—

(@) the operations of the waste management
facility could be inconsistent with the State-
Wide Waste and Resource Recovery
Infrastructure Plan or a relevant Regional
Waste and Resource Recovery
Implementation Plan; or

(b) the applicant is in breach of any relevant
requirements of a schedule of existing and
required waste and resource recovery
infrastructure in a Regional Waste and
Resource Recovery Implementation Plan.

(3) Subject to subsection (4), the Authority must
refuse to consider an application in relation to a
new landfill site if the landfill site is not included
in the proposed sequence for filling available
landfill sites in a relevant schedule of existing and
required waste and resource recovery
infrastructure within a Regional Waste and
Resource Recovery Implementation Plan.

(4) The Authority must not refuse to consider an
application under subsection (3) if—

(@) the landfill site is privately owned; and
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(b) the Authority is satisfied the landfill site will
only receive waste that consists of
substances that were owned by the owner of
the site before the substances became waste.

(5) The Authority must, in writing, give reasons to
any person whose application is not considered or
is refused under this section.

427 Minister may make guidelines

The Minister may make guidelines in relation to
any of the following—

(@) requirements for the preparation of, and
consultation on, a draft State-Wide Waste
and Resource Recovery Infrastructure Plan
and draft Regional Waste and Resource
Recovery Implementation Plans;

(b) integration of draft Regional Waste and
Resource Recovery Implementation Plans
with the State-Wide Waste and Resource
Recovery Infrastructure Plan.
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Chapter 14—General Ch. 14
(Headings
and ss 428—
463)
inserted by
No. 39/2018
s.18(as
amended by
Nos 27/2019
ss 32-40,
3/2020 ss 45,
46, 47/2020
S. 27).

Pt14.1

Part 14.1—Simplified outline (Heading and

s.428)
inserted by
No. 39/2018
s.18(as
amended by
Nos 27/2019
ss 32-40,
3/2020 ss 45,
46, 47/2020
S. 27).

. g i S. 428
428 Simplified outline—Chapter 14 aeeted by

(1) This section sets out a simplified outline of this 201'83?;?18

Chapter. amended by
Nos 27/2019

2) Certain persons m ly— e
(2) Certain persons may apply 3202055 45,

(@) to the Authority for the review of a decision ;16'2‘7‘)7/2020
of an authorised officer; or o

(b) to VCAT for decisions specified in
Division 2 of Part 14.2.

(3) The Authority may delegate its powers and
functions under Part 14.3.

(4) Part 14.4 sets out the fees and penalties under this
Act that must be paid into the Consolidated Fund
and provides for the establishment of the
following accounts—

(@) inthe Trust Fund, the Environment
Protection Fund;

Authorised by the Chief Parliamentary Counsel

413



Environment Protection Act 2017
No. 51 of 2017

Part 14.1—Simplified outline

(b) in the Environment Protection Fund—
(i) the General Waste Levy Account; and
(if) the Restorative Project Account;

(c) the Municipal and Industrial Waste Levy
Trust Account of the Department of
Environment, Land, Water and Planning;

(d) the Sustainability Fund Trust Account of the
Department of Environment, Land, Water
and Planning.

(5) Part 14.5 regulates the collection, use, disclosure
and publication of information under this Act.

(6) Part 14.5 requires the Authority to establish and
maintain a Public Register in which is recorded
the details of decisions, authorisations or
documents made, issued, granted or prepared
under this Act including, but not limited to,
enforceable undertakings, permissions,
exemptions, site management orders and better
environment plans.

(7) Part 14.6 provides for the Authority to designate
specified responsibilities to any Victorian
Government agency in areas that pose risk of
harm to human health or the environment.

(8) Part 14.7 provides for when the Authority may
grant exemptions to this Act.

(9) Part 14.8 prohibits impersonation of certain
persons, false representation, interference with
monitoring equipment and providing false
information.
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Part 14.2—Review of decisions

Division 1—Review by the Authority

429 Review by the Authority

(1) A person may apply to the Authority for review of
a decision by an authorised officer to issue a
notice to the person or to amend a notice issued by
an authorised officer to the person.

(2) A person may apply for review under subsection
(1) within—

(@) 10 business days after the day on which
notice of the decision is served on the
person; or

(b) any longer period allowed by the Authority.

(3) The application must be in the form and manner
approved by the Authority.

(4) If an application is made to the Authority in
accordance with this section, the Authority may
make a decision—

() to affirm or vary the decision; or

(b) to set aside the decision and substitute
another decision that the Authority considers
appropriate.

(5) The Authority must ensure that a review under
this section of a decision is not conducted by a
person who was involved in the making of the
decision under review.
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(6) The Authority must, within 10 business days after
the application is made under subsection (1), give
a written notice to the applicant for review setting
out the Authority's decision under subsection (4)
and the reasons for the decision.

(7) If the Authority does not notify an applicant of a
decision in accordance with subsection (6), the
Authority is taken to have made a decision to
affirm the reviewable decision.

(8) An application under this section does not affect
the operation of the reviewable decision or
prevent the taking of any action to implement it
unless the Authority, on its own initiative or on
the application of the applicant for review, stays
the operation of the decision pending the
determination of the review.

(9) The Authority must make a decision on an
application for a stay under subsection (8) by—

(a) if the Authority receives the application
during business hours on a business day, the
same time as the time the application is
received on the second business day after the
application is received; or

(b) if the Authority receives the application on a
day that is not a business day or after 5 p.m.
on a business day, 5 p.m. on the second
business day after the application is received.

(10) If the Authority does not make a decision in
accordance with subsection (9), the Authority is
taken to have made a decision to grant the stay.

(11) The Authority may attach any conditions to a stay
of the operation of a reviewable decision that it
considers appropriate.
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(12) In this section—
notice means one of the following notices—
(@) an improvement notice;
(b) a prohibition notice;
(c) anotice to investigate;
(d) an environmental action notice.

Division 2—Review by VCAT

430 Decisions reviewable by VCAT S.430
. i ed b
(1) The table to subsection (4) sets out— No. 3072018
. . . s.18(as

(a) decisions made under this Act that are amended by
reviewable by VCAT in accordance with this ~ No5272019
Division (reviewable decisions); and 3/2020'ss 45,

46, 47/2020

(b) persons who are eligible to apply for review  s.27).
of that reviewable decision (the eligible
person in relation to the reviewable
decision).

(2) A person who is liable to pay a fee under this
Act—

(@) may apply to VCAT for review of the fee on
the ground that the fee has been incorrectly
calculated; and

(b) for the purposes of this Part is an eligible
person in relation to that reviewable
decision.

(3) To avoid doubt, sections 4 and 5 of the Victorian
Civil and Administrative Tribunal Act 1998
apply for the purposes of this Part.

Note

Section 4 of the Victorian Civil and Administrative
Tribunal Act 1998 sets out when a person makes a
decision. Section 5 of that Act sets out when a person's
interests are affected by a decision.
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(4) An eligible person in relation to a reviewable

decision is taken to be a person whose interests
are affected by that decision for the purposes of
the Victorian Civil and Administrative

Tribunal Act 1998.
Table

Provision under which

Eligible person in relation

Item reviewable decision is made to reviewable decision

1. 56(4) Applicant for transfer

2. 57(4) Holder of permission

3. 58(1)(c) Holder of permission

4. 59(4) Holder of permission

5. 60(2), (7) Holder of permission

6. 61(1) Holder of permission

7. 69(1) Applicant for development
licence

8. 74(1) Applicant for operating
licence

9. 76(3) Holder of operating
licence

10. 78(1) Applicant for pilot project
licence

11. 80(4) Applicant for exemption

12. 81(1)(a) or (b) Applicant for permit

13. 82(3) Applicant for exemption

14. 83(3) Applicant for exemption

15. 84(4) Applicant for renewal

16. 90(3) Applicant for authorisation

17. 90(4)(b) Applicant for authorisation

18. 121(1), (8) Person to whom waste
abatement notice issued

18A. 121(6) Person to whom notice

under section 121(6)
issued
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Item

Provision under which
reviewable decision is made

Eligible person in relation
to reviewable decision

19.

20.

21.

22.

23.

24.

25.

26.

217.

28.

29.

30.

31.

32.

151(2)(b)

172(1)

184(2)

184(4)

200(1), (2)

206(2)(b)

208(5)(b)

219(1)

220(1)

221(1)

226(1)

227(2)

232(1)

265(1)(c)

Liable person to whom
notice of assessment
issued

Person to whom residential
noise improvement notice
issued

Participant in better
environment plan

Participant in better
environment plan

Environmental auditor
whose appointment is
suspended or revoked

A person whose interests
are directly affected by the
endorsement or
determination of scope of
environmental audit

A person whose interests
are directly affected by the
endorsement or
determination of scope of
environmental audit

Person required to provide
financial assurance

Person required to provide
financial assurance

Person required to provide
financial assurance

Person required to provide
financial assurance

Person required to provide
financial assurance

Person required to provide
financial assurance

Owner of forfeited thing
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Provision under which Eligible person in relation

Item reviewable decision is made to reviewable decision

33. 271(1) Person to whom
improvement notice issued

34. 272(1) Person to whom
prohibition notice issued

35. 273(1) Person to whom notice to
investigate issued

36. 274(1) Person to whom

environmental action
notice issued

37. 275(1) Person on whom site
management order is
binding

38. 277(1) Applicant for variation or
revocation

39. 279(b) Person to whom notice
issued

40. 283(1) Body corporate to which
direction is given

41. 284(1) Person to whom direction
is given

42. 285(1) Body corporate to which
direction is given

43. 429(8), (11) Applicant for stay of
operation of reviewable
decision

44, 458(1)(b), (c) Agency designated to be
responsible

S. 431 431 Applications for review by VCAT

inserted by

goiggiom (1) An eligible person may apply to VCAT for review
amended by of a reviewable decision within 15 business days
Nos 27/2019 after—

ss 32-40,

43122&27325;235’ (@) the dqy_on which the def:ision first came to
s.27). the eligible person's notice; or
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(b) if the decision is reviewed by the Authority
under section 429, the day on which the
Authority makes a decision under section
429(4).

(2) If an eligible person may apply under section 429
to the Authority for review of a reviewable
decision—

(@) the eligible person may not apply to VCAT
under subsection (1) for a review of that
decision unless the decision is first reviewed
under section 429; and

(b) the decision on review under section 429(4)
is taken to be the reviewable decision.

(3) An eligible person may not apply to VCAT under
subsection (1) for the review of the decision to
issue a development licence—

(a) if the application for the licence specifies an
activity that is works to which the
Environment Effects Act 1978 applies—

(i) the notice of the application for the
licence under section 52 is combined
with any notice under the
Environment Effects Act 1978 in
accordance with section 70; and

(i) the licence is substantially in
accordance with the assessment, by the
Minister administering that Act, of the
Environment Effects Statement
prepared under that Act for those
works; or

(b) if the application for the licence specifies an
activity that requires a planning permit or the
preparation of an amendment to a planning
scheme under the Planning and
Environment Act 1987—
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(i) the notice of the application for the
licence under section 52 is combined
with any notice under the Planning
and Environment Act 1987 in
accordance with section 70; and

(ii) a panel has been appointed under that
Act to hear the application or
amendment; and

(iii) the licence is substantially in
accordance with the application or
amendment as heard by the panel.

432 Specific grounds of review

An eligible person in relation to the following
reviewable decisions may apply to VCAT for
review on the following grounds only—

(@) in the case of a decision that a person is
liable to pay a fee or levy under this Act, that
the fee has been incorrectly calculated,;

(b) in the case of a decision to issue a waste
abatement notice under section 121, that the
notice is oppressive, unjust or unreasonable;

(c) in the case of the decision to issue a
residential noise improvement notice under
section 172, that the notice is oppressive,
unjust or unreasonable;

(d) in the case of the decision to issue a notice of
assessment under section 151, that the
amount owed by the liable person or owing
to the liable person has been incorrectly
calculated.
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433 Joinder of parties S.433

: — : o . .. insertedb
Without limiting section 60 of the Victorian Civil Ei.e?g/zmé

and Administrative Tribunal Act 1998, VCAT s.18 (as

.. amended by
may order that a person be joined as a party to a Nos 27/2019
review of a failure by the Authority to determine $8 32-40,
. . 3/2020 ss 45,
under section 69 whether to issue a development 46, 47/2020
licence if VCAT is satisfied that— s.21).

(@) the person's interests are affected by the
decision whether to issue that licence; and

(b) there is evidence to establish one or more of
the grounds for review set out in section

434(3).
icati i i i S.434
434 Application for review by third parties by
i idi i i No. 39/2018
@ A person who is no? an ellglb_le_ person in relgtlon 5.018 o
to a reviewable decision specified in subsection amended by
(2) may, if the person's interests are affected by Nos ZroLs
the decision, apply to VCAT for review of the 32020 ss 45,
decision within 15 business days after the day on ;1?,2471;/2020

which the decision was made.

(2) The following reviewable decisions are specified
for the purposes of subsection (1)—

(@) the issue of a development licence;

(b) the removal of the suspension of an
operating licence.

(3) An application under subsection (1) for the review
of a decision may only be made on one or more of
the following grounds—

(@) the decision unreasonably and adversely
affects the financial, physical or personal
interests of the applicant;

(b) the licence to which the decision relates
authorises a licence activity that, if
conducted in accordance with the licence,
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(©)

(d)

would lead to a contravention of the general
environmental duty;

the licence authorises a licence activity that,
if conducted in accordance with the licence,
would pose an unacceptable risk of harm to
human health or the environment;

any condition of the licence that specifies
how a person is to comply with the general
environmental duty when engaging in a
licence activity is not sufficient to minimise
the risks of harm to human health or the
environment from pollution or waste to
which the condition relates, so far as
reasonably practicable.

(4) Without limiting section 5 of the Victorian Civil

and

Administrative Tribunal Act 1998, VCAT

may take into account the following matters when
determining whether a person's interests are
affected by a decision—

(@)

(b)
(©)
(d)

(€)

the principles of environment protection
specified in Chapter 2 and the purposes of
this Act;

the objective of the Authority specified in
section 357;

the nature of the licence activity specified in
the licence that is the subject of the decision;

the impact of the licence activity on human
health and the environment;

whether the person has a genuine connection
with the subject of the decision, including
but not limited to whether the person made
comments or submissions to the Authority in
relation to the application for, or the review
of, the licence that is the subject of the
decision.
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(5) A person may not apply to VCAT under
subsection (1) for the review of the decision to
issue a development licence—

(a) if the application for the licence specifies an
activity that is works to which the
Environment Effects Act 1978 applies—

(i) the notice of the application for the

(i)

licence under section 52 is combined
with any notice under the
Environment Effects Act 1978 in
accordance with section 70; and

the licence is substantially in
accordance with the assessment, by the
Minister administering that Act, of the
Environment Effects Statement
prepared under that Act for those
works; or

(b) if the application for the licence specifies an
activity that requires a planning permit or the
preparation of an amendment to a planning
scheme under the Planning and
Environment Act 1987—

(i)

(i)

(iii)

the notice of the application for the
licence under section 52 is combined
with any notice under the Planning
and Environment Act 1987 in
accordance with section 70; and

a panel has been appointed under that
Act to hear the application or
amendment; and

the licence is substantially in
accordance with the application or
amendment as heard by the panel.
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435 Matters VCAT must take into account

In determining an application for review under

this Division, VCAT must take into account—

(@) any relevant planning scheme approved
under the Planning and Environment
Act 1987; and

(b) if VCAT considers it appropriate, any
planning scheme that, at the time VCAT
considers the application, is not approved
under the Planning and Environment
Act 1987; and

(c) any relevant environment reference standard
or order under section 156(1); and

(d) if VCAT considers it appropriate, any
agreement entered into under section 173 of
the Planning and Environment Act 1987.

436 Application for declaration

(1)

(2)

©)

(4)

A person may apply to VCAT for a declaration
concerning any matter in relation to which the
person may apply to VCAT under this Act or
anything done by the Authority under this Act.

On an application under subsection (1) VCAT
may make any declaration it thinks appropriate in
the circumstances.

VCAT's power to make a declaration under this
section is exercisable only by a presidential
member of the Tribunal.

Without limiting subsection (1), a person
proposing to engage in an activity may apply to
VCAT for a declaration as to whether or not a
permission is required to engage in that activity.
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437 Delegation

(1) The Governing Board may by instrument delegate
all or any of the Authority's powers and functions
under this Act to—

(@) a public sector body; or
(b) a council; or

(c) an officer or employee, or class of officer or
employee, of the Authority; or

(d) an officer or employee, or class of officer or
employee, of any other public sector body or
a council.

(2) If the Governing Board delegates a power or
function to a public sector body or council under
subsection (1), the body or council may, either
generally or as otherwise provided by the
instrument of delegation, in writing, delegate the
delegated power or function—

(a) to an officer or employee of the body or
council; or

(b) to a class of officer or employee of the body
or council.

(3) If the Governing Board delegates a power or
function to the chief executive officer under
subsection (1), the chief executive officer may,
either generally or as otherwise provided by the
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instrument of delegation, in writing, delegate the
delegated power or function to—

(a) an officer or employee of the Authority; or

(b) the holder of an office or position with the
Authority.

(4) The Governing Board may give directions in
respect of the exercise of a power or the carrying
out of a function delegated under subsection (1),
(2) or (3).

(5) Without limiting subsection (4), a direction given
under that subsection may—

(@) impose conditions or limitations on the
exercise of the power or the carrying out of
the function specified in the instrument of
delegation; and

(b) be of general or limited application.
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438 Fees and penalties to be paid into the Consolidated
Fund

(1) Subject to sections 439 and 440, the following
fees and penalties must be paid into the
Consolidated Fund—

(a) any fee paid under this Act;

(b) any penalty for an offence against this Act or
the regulations;

(c) acivil penalty for a contravention of a civil
penalty provision under this Act.

(2) Any fee paid under this Act to a body that has
delegated powers or functions of the Authority
must be paid by the body to the Authority for
payment into the Consolidated Fund.

439 Exceptions to requirement to pay fees and penalties
into the Consolidated Fund

(1) The following fees are not required to be paid into
the Consolidated Fund and may be retained by a
council—

(@) any fee paid under this Act for a permit of a
type prescribed to be a permit activity that is
administered by the council under Part 4.5;
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(b) any fee paid under this Act for an exemption
from the application of section 46 in respect
of a prescribed permit activity administered
by the council under section 83.

(2) Any penalty for an offence or an infringement
offence under section 167(1), 172(6) or 175(4) or
Chapter 4 where a prosecution was undertaken, or
an infringement notice was issued by a person
authorised for that purpose by a council, is not
required to be paid into the Consolidated Fund
and must be paid to the council once the penalty
has been recovered.

440 Further exceptions to requirement to pay fees and
penalties into the Consolidated Fund in relation to
Part 6.3

(1) This section applies if—

(a) aprosecution has been undertaken for an
offence under Part 6.3 by a person authorised
for that purpose, a litter authority or a litter
enforcement officer; or

(b) an infringement notice has been issued for an
infringement offence under Part 6.3 by a
litter enforcement officer.

(2) The following penalties must be paid by the
Authority into the Environment Protection Fund
once the penalty has been recovered—

(@) the penalty for the offence;
(b) the penalty for the infringement offence.

(3) The penalties specified in subsection (2) must be
paid by any litter authority (other than the
Authority) once the penalty has been recovered—

(@) into the litter authority's fund; or
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(b) if the litter authority does not have a fund but
administers or uses money paid to or
collected by the litter authority, to the litter
authority.

441 Environment Protection Fund

There must be established in the Public Account
as part of the Trust Fund an account to be known
as the Environment Protection Fund.

442 Investment of money from Environment Protection
Fund

Any money standing to the credit of the
Environment Protection Fund may be invested in
any securities approved by the Treasurer.

443 Treasurer may make grants or advances out of the
Environment Protection Fund

(1) The Treasurer may make a grant or an advance
out of the Environment Protection Fund to a body
corporate under any Act if—

(@) the grant or the advance is for or towards the
cost of carrying out any necessary works for
the treatment or disposal of waste in
accordance with this Act and the regulations;
and

(b) the existing facilities for the treatment or
disposal of waste are or are likely to become
inadequate to comply with this Act or the
regulations.

(2) An advance made by the Treasurer under
subsection (1) must be subject to conditions as
agreed to between the Treasurer and the body
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corporate in relation to the repayment of the
advance and any interest on the advance.

444 Payments into the Environment Protection Fund

There must be paid into the Environment
Protection Fund—

(@) all money provided by Parliament for the
purposes of the Fund; and

(b) all money collected as an environment
protection levy under Part 4.8; and

(c) all money collected as a waste levy under
section 145(2); and

(d) any other money collected as a waste levy
under Part 6.6; and

(e) all money collected as a fee for conducting a
preliminary risk screen assessment or an
environmental audit under Part 8.3; and

(F) all money collected under an order made
under section 332; and

(9) all interest earned from the investment of
money standing to the credit of the
Environment Protection Fund; and

(h) all money repaid to the Treasurer in relation
to an advance made by the Treasurer under
section 443 and all interest earned on the
advance.

445 Payments out of the Environment Protection Fund

(1) Money paid out of the Environment Protection
Fund must—

(@) in the case of money paid into the
Environment Protection Fund under section
444(b) or (c) or any penalty paid into the
Environment Protection Fund under section
440(2)—Dbe applied by the Authority for the
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purposes of protecting human health or the
environment from pollution or waste; or

(b) in the case of money paid into the
Environment Protection Fund under section
444(d)—be applied by the Authority in
accordance with section 448; or

(c) in the case of money paid into the
Environment Protection Fund under section
444(e)—Dbe applied by the Authority for the
purposes of Part 8.3.

(2) In addition to subsection (1), money may be paid
out of the Environment Protection Fund if the
Authority is required—

(@) to pay an amount to a liable person under
Part 6.6; and

(b) to refund money paid into the Environment
Protection Fund under section 444(c) or (d)
as a result of a miscalculation or an error.

446 General Waste Levy Account

(1) Within the Environment Protection Fund, the
Authority must establish and maintain an account
to be known as the General Waste Levy Account.

(2) The Authority must credit to the General Waste
Levy Account all amounts paid into the
Environment Protection Fund under section
444(d).

(3) This section does not affect the operation of
section 445(2).
447 Restorative Project Account

(1) Within the Environment Protection Fund, the
Authority must establish and maintain an account
to be known as the Restorative Project Account.
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)

(3)

The Authority must credit to the Restorative
Project Account any money paid into the
Environment Protection Fund under section 444(f)
that specifies that the money is to be paid into the
Restorative Project Account.

Money standing to the credit of the Restorative
Project Account must be applied by the Authority
to enable a person or organisation to carry out—

(a) if the order under section 332 specifies the
project for the restoration or enhancement of
the environment for which the money is to
be applied, that project; or

(b) in any other case, any project for the
restoration or enhancement of the
environment.

448 Municipal and Industrial Waste Levy Trust
Account

(1)

()

©)

The Department of Environment, Land, Water and
Planning must establish and maintain an account
to be known as the Municipal and Industrial
Waste Levy Trust Account.

The Authority must credit to the Municipal and
Industrial Waste Levy Trust Account any amount
standing to the credit of the General Waste Levy
Account at the end of each quarter by the 15th day
of the following quarter.

There may be paid out of the Municipal and
Industrial Waste Levy Trust Account an amount
to one or more of the following bodies—

(@) the Authority;
(b) Sustainability Victoria;
(c) a Waste and Resource Recovery Group;
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(d) a public entity or other body if—

(i) that body is established for a public
purpose; and

(if) the amount is paid out for the purposes
of environmental assessment,
environmental protection,
environmental restoration or
environmental improvement.

(4) Any amount paid out under subsection (3) must be
paid out in accordance with a determination made
under subsection (5).

(5) The Minister must make a determination
specifying—

(a) an amount to be paid to one or more of the
bodies referred to in subsection (3) or the
methods by which the amount to be paid is
to be calculated; and

(b) the times at which the amount must be paid;
and

(c) the period for which the determination
applies.

(6) This section does not affect the operation of
section 445(2).

449 Sustainability Fund Account S. 449
inserted by

(1) The Department of Environment, Land, Water and 201'83?;2018
Planning must establish and maintain an account amended by

: HR Nos 27/2019
to be known as the Sustainability Fund Account. o5 3240,

(2) The Department of Environment, Land, Water and ¢ aop0
Planning must credit to the Sustainability Fund 5. 27).

Account any amount standing to the credit of the
Municipal and Industrial Waste Levy Trust
Account at the end of each quarter.
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(3) Subject to subsection (4), money paid out of the
Sustainability Fund Account must be applied, with
the consent of the Premier and the Minister, for
the following purposes—

(a) to foster environmentally sustainable uses of
resources and best practices in waste
management to advance the social and
economic development of Victoria;

(b) either—

(i) to foster community action or
innovation in relation to the reduction
of greenhouse gas substance emissions;
or

(i) to adapt or adjust to climate change in
Victoria.

(4) The Premier and the Minister must not consent to
the application of money paid out of the
Sustainability Fund Account for the purposes
referred to in subsection (3) unless—

(a) a priority statement has been produced and
published in accordance with section 450
that sets out, in order of priority, the matters
in respect of which the Premier and Minister
intend to pay out money from the
Sustainability Fund Account in the relevant
period; and

(b) guidelines are in force that detail how the
Premier and the Minister will exercise their
powers under subsection (3) and those
guidelines have been published in
accordance with section 451(2).
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450 Priority statement

(1) The

Minister must prepare a statement setting out,

in order of priority, the matters in respect of which
the Premier and the Minister intend money to be
paid out of the Sustainability Fund Account under
section 449(3).

(2) A statement under subsection (1) must be
produced and published in accordance with the
following steps—

(@)
(b)

(©)

(d)

(€)

the Minister must produce a draft statement;

notice of the draft statement must be
advertised in a newspaper circulating
generally throughout Victoria;

the advertisement must include—
(1) an outline of the draft statement; and

(ii) advice as to where a copy of the draft
statement can be obtained or examined;
and

(iii) a statement inviting any person with an
interest in the draft statement to make
comments to the Premier or the
Minister within 15 business days after
the date of publication of the
advertisement;

a copy of the draft statement and a copy of
the statement required under paragraph
(c)(iit) must be published on the Internet site
of the Department of Environment, Land,
Water and Planning;

the Premier and the Minister must consider
any comments that are made in response to
the invitation referred to in paragraph (c)(iii)
before approving and publishing the
statement;
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(F) acopy of the approved statement must be
published in the Government Gazette.

(3) Subsection (2) does not apply if the statement—
(@) only revokes an existing statement; or

(b) only amends an existing statement and the
amendment is of a machinery or
administrative nature.

451 Sustainability Fund Account guidelines

(1) The Minister must cause to be published any
guidelines made for the purposes of section
449(4)(b)—

(@) inthe Government Gazette; and

(b) on the Internet site of the Department of
Environment, Land, Water and Planning.

(2) A guideline made for the purposes of section
449(4)(b) has no effect until it is published in the
Government Gazette.

(3) On or before the 6th sitting day after a guideline
has been published in the Government Gazette,
the Minister must ensure that a copy of the
guideline is laid before each House of the
Parliament.

(4) A failure to comply with subsection (3) does not
affect the operation or effect of the guideline but
the Scrutiny of Acts and Regulations Committee
of the Parliament may report the failure to each
House of the Parliament.

(5) A guideline may be disallowed in whole or in part
by either House of Parliament.

(6) Part 5 of the Subordinate Legislation Act 1994
applies to a guideline as if—

(a) areference in that Part to a "statutory rule”
was a reference to the guideline; and
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(b) areference in section 23(1)(c) of that Part
to "section 15(1)" was a reference to
subsection (3).
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Part 14.5—Information sharing

Division 1—Collection, use, disclosure and
publication of information

452 Authority may collect, use, disclose or publish
information

(1) Subject to anything to the contrary in this or
another Act, the Authority may collect, use,
disclose or publish any information if the
collection, use, disclosure or publication is
necessary for the Authority—

(@) to perform its functions under this or another
Act; or

(b) to exercise its powers under this Act or
another Act.

(2) Without limiting subsection (1), the Authority
may, subject to anything to the contrary in this or
another Act—

(a) use or disclose information if—

(i) the Authority has reason to suspect that
unlawful activity has been, is being or
may be engaged in; and

(i) the use or disclosure is a necessary part
of the Authority's investigation or
reporting of the matter; or

(b) disclose information to any law enforcement
agency to enable the Authority to perform
any of its functions or powers in
collaboration with that agency; or
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(c) obtain or receive from a law enforcement
agency any information necessary for the
exercise of any of the Authority's powers or
functions, including but not limited to the
exercise of a power or function in
collaboration with the agency; or

(d) collect or use information from, or disclose
information to, another government agency
if the collection, use or disclosure is—

(i) necessary for research or the compiling
or analysis of statistics; and
(i) is in the public interest; or

(e) use or disclose information if the Authority
reasonably believes that the use or disclosure
IS necessary to prevent or minimise a serious
risk of harm to human health or the
environment.

(3) In this section—
another government agency means—
(@) a public sector body; or
(b) a council; or

(c) apublic sector body of another State, a
Territory or the Commonwealth.

453 Unauthorised disclosure of commercially sensitive
information

(1) A person must not disclose any commercially
sensitive information obtained by the person
during the exercise of a power or performance of a
function or duty under this Act except in
accordance with this Part.

Penalty: 120 penalty units.
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(2) Subsection (1) does not apply to the following
disclosures of commercially sensitive
information—

(a) adisclosure made in the exercise of a power
or the performance of a function under, or in
connection with, this Act or another Act or
the regulations;

(b) adisclosure made with the consent of the
person to whom the information relates;

(c) adisclosure made to a court or tribunal in the
course of legal proceedings;

(d) adisclosure made pursuant to an order of a
court or tribunal;

(e) adisclosure of information that is in the
public domain at the time of the disclosure
other than as the result of a disclosure
prohibited under this or another Act;

(f) adisclosure made to an Australian legal
practitioner for the purposes of obtaining
legal advice or representation;

(g) adisclosure to the IBAC made as required or
authorised by or under this Act or the
Independent Broad-based Anti-corruption
Commission Act 2011;

(h) adisclosure made under section 452(2)(a) or
(e) to another government agency within the
meaning of section 452;

(i) adisclosure made under section 452(2)(b).
454 Public warning statements

The Authority may publish a public statement or
issue a public warning, identifying and giving
information about the following—

(a) environmental conditions in Victoria or any
area within Victoria;
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(b) any risk of harm to human health or the
environment from pollution or waste;

(c) any other matter that may result in a risk of
harm to human health or the environment.

Division 2—Public Register
455 Public Register

(1) The Authority must establish and maintain the
Public Register.

(2) The Authority may establish and maintain the
Public Register in any form and manner that the
Authority thinks appropriate.

456 Information to be kept on the Public Register

(1) Subject to subsection (2), details of the following
must be kept on the Public Register—

(a) any enforceable undertaking that is in force
including, but not limited to, the date on
which the enforceable undertaking was
accepted,;

(b) any licence issued by the Authority that is in
force, including, but not limited to—

(i) the holder of the licence; and

(if) any conditions to which the licence is
subject; and

(iii) the period during which the licence is
in force; and

(iv) any extension of the period during
which a licence activity must be
completed; and

(v) any suspension, revocation or surrender
of the licence; and
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(vi) any exemption granted under section
80;

(c) any permit or registration issued or granted
by the Authority that is in force, including,
but not limited to—

(i) the holder of the permit or registration;
and

(if) any conditions to which the permit or
registration is subject; and

(iii) the period during which the permit or
registration is in force; and

(iv) any suspension, revocation or surrender
of the permit or registration; and

(v) in the case of a permit, any exemption
granted under section 82;

(d) any exemption granted under section 459,
other than an exemption granted under that
section to a class of persons;

(e) any site management order that is in force;

(f) the final determination of any proceedings
taken under this Act to which the Authority
is a party;

(g) any preliminary risk screen assessment
statement prepared under section 205;

(h) any environmental audit statement prepared
under section 210;

(i) any advisory panel established under
section 235 including, but not limited to—

(i) the panel's terms of reference; and
(if) any report produced by the panel; and

(iii) any recommendation made by the
panel;
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(j) any better environment plan that is in force,
including, but not limited to the following—

(i) any suspension of the operation of the
better environment plan under section
187,

(if) any revocation under section 184 or
187 of the better environment plan;

(iii) any amendment under section 184 of
the better environment plan;

(iv) any removal under section 184 or 187
of a participant in the better
environment plan;

(v) any suspension under section 187 of the
participation of a participant in the
better environment plan;

(k) any compliance code approved under
Part 5.3;

() any position statement made under
section 105;

(m) any guidelines issued by the Authority under
this Act;

(n) any prescribed information.

(2) Information under subsection (1) that is prescribed
for the purposes of this subsection is not required
to be kept on the Public Register in relation to any
prescribed permit or registration or a permit or
registration included in any prescribed class of
permit or registration.

(3) The Public Register may contain any further
information that the Authority considers
appropriate.
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457 Public access to the Public Register

(1)

()

Subject to subsection (2), the Authority must
ensure that the Public Register is available for
inspection by the public—

(@) during the prescribed time and in the
prescribed manner; and

(b) on payment of any prescribed fee.

The Authority must ensure that commercially
sensitive information that is kept in the Public
Register is not available for public inspection
except with the consent of the person to whom the
information relates.
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Part 14.6—Designated agencies Pt146
(Heading and
S. 458)
inserted by
No. 392018
s.18(as
amended by
Nos 27/2019
ss 32-40,
3/2020 ss 45,
46, 47/2020
s. 27).

458 Power of Authority to designate agency to have S. 458
. e . . inserted by
specified responsibilities etc. in areas that pose risk No. 39/2018
of harm to human health or the environment s.18(as
amended by
H H H Nos 27/2019
@ If it appears to the Authorl_ty that circumstances o5 3240,
exist or are likely to exist in an area that presenta  3/2020ss 45,
risk of harm to human health or the environment 46472020

. . s. 27).
from pollution or waste, the Authority may—

(@) designate any Victorian Government agency
as having jurisdiction and control over the
area and to be responsible for it, either
wholly or to the extent limited by the
Authority; and

(b) specify the actions or measures to be taken
by a designated agency for the management
or control of the area or for eliminating or
reducing any risk of harm to human health or
the environment; and

(c) direct a designated agency to construct,
maintain, and operate such works, facilities
and equipment for eliminating or reducing
risks of harm to human health or the
environment as are specified by the
Authority.

(2) In this section, Victorian Government agency
means any of the following—

(@) a public sector body within the meaning of
the Public Administration Act 1994,
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(b) a Council within the meaning of the Local
Government Act 1989.
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459 Exemptions

(1) The Authority may exempt a person or class of
persons from any provisions of the regulations or
of a legislative instrument (within the meaning of
the Subordinate Legislation Act 1994) made
under this Act in accordance with this section.

(2) The Authority may grant an exemption on its own
motion or on the application of a person seeking
the exemption.

(3) An application for an exemption must be made in
a form approved by the Authority (if any) and be
accompanied by the prescribed fee.

(4) The Authority must not grant an exemption unless
it is satisfied that—

(@) the exemption will not pose a serious risk of
harm to human health or the environment;
and

(b) it is not practicable for the person to comply
with the provision for which the exemption
Is sought, or the exemption is necessary to
enable the efficient administration of the
relevant regulation or legislative instrument
(as the case may be).
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(5) The Authority may refuse to grant an exemption if
it considers that it would be more appropriate for
an application for an exemption to be made under
another provision of the Act or regulations.

(6) The Authority must determine an application for
an exemption within 15 business days of receiving
the application and fee.

(7) An exemption may be subject to any conditions
that the Authority considers appropriate.

(8) An exemption has effect for the period specified
in the exemption and may be varied, revoked or
renewed as the Authority considers appropriate.

(9) If the Authority grants an exemption to a class of
persons, it must publish the following details of
the exemption in the Government Gazette as soon
as practicable after it is granted—

(@) the class of persons to whom the exemption
applies;

(b) the provision of the regulations or legislative
instrument in respect of which the exemption
is granted,;

(c) any conditions to which the exemption is
subject.

(10) An exemption published in the Government
Gazette takes effect from the date it is published
in the Gazette, or on a later date specified in the
exemption.

(11) Anexemption has no effect unless the conditions
to which it is subject are complied with.
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Part 14.8—Impersonation, interference, and
information offences

460 Impersonation

A person must not falsely hold themself out to be
all or any of the following—

(@) an analyst;
(b) an authorised officer;

(c) acouncil officer who is performing a
function or duty or exercising a power under
this Act ;

(d) an environmental auditor;
(e) a litter enforcement officer;
(f) aresidential noise enforcement officer;

(g) aperson or a member of a class of person
that is a prescribed role;

(h) any other person performing a function or
duty or exercising a power under this Act.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.
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461 False representations relating to Authority approval
(1) A person must not—

(a) falsely hold themself out as having been
issued or granted a permission; or

(b) falsely represent any goods for manufacture
or for sale by the person as having Authority
approval; or

(c) falsely represent any carrying out or offering
of services by the person as having Authority
approval; or

(d) falsely advertise goods or services as having
Authority approval.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.

(2) In this section—
Authority approval means—
(@) approved by the Authority; or

(b) used by the Authority in the
performance of the Authority's
functions or duties or the exercise of
the Authority's powers.

462 Interference with equipment
(1) A person must not—

(@) unlawfully interfere with monitoring
equipment that is used by the Authority or an
authorised officer; and

(b) unlawfully interfere with monitoring
equipment that is used by any other person
for the purpose of performance of a function
or duty, exercise of a power, or satisfaction
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of an obligation or requirement imposed by
or under this Act.

Penalty: In the case of a natural person,
500 penalty units;

In the case of a body corporate,

2500 penalty units.
(2) An offence under subsection (1) is an indictable
offence.
Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

463 Provision of false information S. 463
inserted by
: H : : No. 392018
(1) This section applies if— s.18 (as
() a person provides information or documents e oy
to the Authority or an authorised officer ss 32-40,
der this Act: 3/2020 ss 45,
under this Act; or 46, 4712020
s. 27).

(b) an authorised officer is performing a
function or duty or exercising a power under
this Act and requires a person to provide
information or documents.

(2) A person must not do any of the following—

(@) provide information or make a statement that
is false or misleading in a material particular;

(b) conceal any materially relevant information
or document;

(c) produce a document that is false or
misleading in a material particular, without
indicating in what respect it is false or
misleading and, if practicable, providing the
relevant correct information.

Note

Section 314 provides that subsection (2) is a civil penalty
provision. The penalty for contravention of this civil penalty
provision is set out in the table in section 314.
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(3) A person who contravenes subsection (2) commits
an offence.

Penalty: In the case of a natural person,
500 penalty units;

In the case of a body corporate,
2500 penalty units.

(4) An offence under subsection (3) is an indictable
offence.

Note

This offence may be heard and determined summarily (see
section 28 of the Criminal Procedure Act 2009).

(5) This section does not apply to the provision of
information or documents by a person under
Part 6.3.

Authorised by the Chief Parliamentary Counsel

454



Environment Protection Act 2017
No. 51 of 2017

Part 15.1—Simplified outline

Chapter 15—Regulations

Part 15.1—Simplified outline

464 Simplified outline—Chapter 15

(1) This section sets out a simplified outline of this
Chapter.

(2) Part 15.2 sets out the powers of the Governor in
Council to make regulations.
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Part 15.2—Regulations

465 Regulations

(1) The Governor in Council may make regulations
for or with respect to any matter or thing required
or permitted by this Act to be prescribed or
necessary to be prescribed to give effect to this
Act.

(2) Without limiting any power of the Governor in
Council to make regulations under this Act, the
Governor in Council may make regulations—

(a) for or with respect to any of the matters set
out in Schedule 1; or

(b) prescribing forms; or

(c) prescribing fees including, but not limited
to—

(i) fees for doing an act or providing a
service under this Act; and

(i) in the case of fees prescribed for
operating licences, fees that are higher
than the cost of administration of, or
provision of, services in connection
with operating licences; or

(d) regulating or prohibiting the waiver or
refund of fees; or

(e) prescribing offences; or
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(F) prescribing a penalty for any contravention
of the regulations not exceeding—

(i) 100 penalty units for a natural person;
or

(if) 500 penalty units for a body corporate,
or 5 times the penalty prescribed for
such a contravention by a natural
person, whichever is the lesser; or

(g) prescribing offences under this Act or the
regulations to be infringement offences; or

(h) in relation to each infringement offence,
prescribing the penalty in respect of the
offence.

(3) Regulations made under this Act—
(a) may be of general or limited application;

(b) may differ according to differences in time,
place or circumstance;

(c) may leave any matter or thing to be from
time to time approved, determined, applied,
dispensed with or regulated by a specified
person or class of persons;

(d) may provide in a specified case or class of
case for the exemption of persons or things
or a class of persons or things from any of
the provisions of the regulations, whether
unconditionally or on specified conditions
and either wholly or to the extent specified,

(e) may confer powers or impose duties in
connection with the regulations on any
specified person or specified class of
persons;

(f) subject to subsection (4), may apply, adopt
or incorporate, with or without modification,
any matter contained in any document, code,
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standard, rule, specification or method
formulated, issued, prescribed or published
by any person or body—

(i) wholly or partially or as amended by
the regulations; or

(ii) as formulated, issued, prescribed
(whether under this or any other Act) or
published at the time the regulations are
made or at any time before then; or

(iii) as formulated, issued, prescribed
(whether under this or any other Act) or
published from time to time.

(4) For the purposes of subsection (3)(f), the Minister
must ensure that the National Environment
Protection Council is consulted before the
Minister recommends that a regulation be made if
it is proposed that the regulation is to incorporate
a measure that is more stringent than a national
environment protection measure.

(5) Before the Governor in Council makes regulations
under subsection (1), the Minister must have
regard to the principles of environment protection.

466 Effect of compliance with regulations
If—

(@) the regulations make provision for or with
respect to a duty or obligation imposed by
this Act or the regulations; and

(b) a person complies with the regulations to the
extent that it makes that provision—

the person is, for the purposes of this Act and the
regulations, taken to have complied with this Act
or the regulations in relation to that duty or
obligation.
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467 Simplified outline—Chapter 16 i-sfged by

(1) This section sets out a simplified outline of this 201'83?;?18

Chapter. amended by
Nos 27/2019

(2) Part 16.2 provides for general transitional matters,  ss32-40,
including defined expressions. e

.. . 27).
(3) Part 16.3 preserves certain instruments such as >20

permissions, notices and directions under the new
Act.

(4) Part 16.4 provides for environmental audits
underway at the commencement day.

(5) Part 16.5 relates to the continuation of Waste and
Resources Recovery Groups.

(6) Part 16.6 provides for certain financial matters.
(7) Part 16.7 preserves certain existing appointments.

(8) Part 16.8 provides for transitional matters relating
to VCAT.
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(9) Part 16.9 provides for transitional provisions
relating to regulations, including—

(a) preserving certain regulations; and

(b) providing for regulations to be made in
relation to transitional matters.
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468 Definitions
(1) In this Chapter—

commencement day means the day on which
section 7 of the Environment Protection
Amendment Act 2018 comes into operation;

equivalent, in relation to an old permission, has
the meaning given by section 470;

new Act means this Act;

new permission means a permission within the
meaning of the new Act;

old Act means the Environment Protection Act
1970 as in force from time to time before its
repeal by this Act;

old permission means an approval, permission,
authorisation or licence (however described)
within the meaning of the old Act.

(2) For the purposes of this Chapter an application is
finally determined when—

(a) a decision made in respect of the application
IS not subject to any form of reconsideration
or review; or

(b) a decision made in respect of the application
was subject to some form of reconsideration
or review, but the period within which such a
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reconsideration or review could be instituted
has ended without a reconsideration or
review having been instituted.

469 General transitional provisions

(1) Except where the contrary intention appears, this
Chapter, and regulations under this Chapter, do
not affect or take away from the Interpretation of
Legislation Act 1984,

(2) If a provision of the old Act continues to have
effect because of this Chapter, or regulations
under this Chapter, the following provisions also
continue to have effect—

(a) any other provisions of the old Act that are
related to the continued provision and that
need to continue to be in force in order for
the continued provision to have full force
and effect, including any relevant definition;

(b) any regulations made under the old Act for
the purposes of the continued provision.

(3) This Chapter, and regulations under this Chapter,
apply despite anything to the contrary in the old
Act.
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Part 16.3—Transitional provisions:
permissions, notices, directions and orders

Division 1—Permissions

470 When a new permission is the equivalent of an old
permission

For the purposes of this Part, a new permission
specified in, or prescribed as mentioned in,
column 3 of an item of the Table is the equivalent
of an old permission specified in column 2 of that

item of the Table.

Table
Column1  Column 2 Column 3
Item Old permission New permission
1 A works approval under A development licence
section 19B
2 A research, development A pilot project licence
or demonstration approval
under section 19D
3 A licence under section 20 A prescribed new permission
4 An emergency waste An authorisation under
authorisation under section 157
section 30A
5 A permit to transport A prescribed new permission
prescribed waste or
prescribed industrial waste
under section 53F
6 A prescribed old A prescribed new permission

permission
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471 Continuation of permissions

(1)

()
(3)

This section applies if—

(a) immediately before the commencement day,
a person holds an old permission; and

(b) under the new Act, there is a new permission
that is the equivalent of the old permission
(see section 470).

The person is taken to hold the new permission on
and from the commencement day.

Subject to section 472, the new permission is
taken to be subject to the same conditions as those
to which the old permission was subject
immediately before the commencement day.

472 Amendment of new permissions by Authority

1)

()

If a person is taken to hold a new permission
because of section 471, the Authority may, during
the period of 12 months beginning on the
commencement day, do any of the following for
the purposes of ensuring that the new permission
is consistent with the kinds of conditions that may
be imposed under the new Act—

(a) amend one or more conditions of the new
permission;

(b) revoke one or more conditions of the new
permission;

(c) impose one or more additional conditions on
the new permission;

(d) make any consequential amendments
necessary to the permission.

Before exercising a power under subsection (1),
the Authority must, at least 10 business days
before the Authority exercises the power, give the
person a written notice stating—
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(a) that the Authority intends to exercise the
power; and

(b) if the Authority proposes to amend one or
more conditions or impose one or more
additional conditions, that the person may
make a request under subsection (3) (which
deals with additional time to comply).

(3) A person who has been given a notice under
subsection (2) may make a written request to the
Authority that the person not be required to
comply with the proposed amended or additional
conditions until 6 months after the conditions are
amended or imposed.

(4) After exercising a power under subsection (1), the
Authority must give the person a written notice
stating—

(a) the amended or additional condition or
conditions, as the case requires; and

(b) if the person made a request under
subsection (3)—that the person is not
required to comply with the amended or
additional conditions until 6 months after the
conditions are amended or imposed.

473 Continuation of exemptions S. 473
inserted by
H H : i No. 39/2018
(1) This section applies if— 518 (as
(2) immediately before the commencement day, o
a person is exempt from a requirement to 55 32-40,
hold an old permission; and 312000 5 45
p ; 46, 4712020
27).

(b) under the new Act, there is a new permission
that is the equivalent of the old permission,
and it is possible under the new Act to obtain
an exemption from the requirement to hold
the new permission.
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(2) The person is taken, for the purposes of the new
Act, to be exempt from the requirement to hold
the new permission.

(3) Despite subsection (2), an exemption continued in
force under that subsection ceases to be in force at
the end of the period of 5 years beginning on the
commencement day.

%sg?ed by 474 Pending application for old permission to be treated
No. 39/2018 as application for new permission

s.18 (as . . . .

amended by (1) This section applies if—

Nos 27/2019

;/5232540,45 (a) before the commencement day, a person had
46, 472020 | made an application (the old application) for
5. 27). an old permission; and

(b) under the new Act, there is a new permission
that is the equivalent of the old permission;
and

(c) as at the commencement day, the old
application had not been finally determined.

(2) The person is taken to have made an application
(the new application) for the new permission.

(3) The new application is to be determined under the
new Act.

(4) Before deciding the new application, the
Authority must give the person a reasonable
opportunity to provide the Authority with any
further information that the Authority requires in
order to decide the new application.

(5) The Authority may treat anything done for the
purposes of, or in relation to, the old application
as having been done for the purposes of, or in
relation to, the new application.
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475 Certain other pending applications S.475
(1) This section applies if— mgegt;go%
(a) aperson is taken to hold a new permission Z;#Sn(ssed by
because of the operation of section 471;and 1232770
(b) before the commencement day, the person e

had made an application in relation to the old  s.27).
permission under a prescribed provision; and

(c) as at the commencement day, the application
had not been finally determined.

(2) The person is taken to have made an application
(the new application) under a prescribed
provision in respect of the new permission.

(3) The new application is to be determined under the
new Act.

(4) Before deciding the new application, the
Authority must give the person a reasonable
opportunity to provide the Authority with any
further information that the Authority requires in
order to decide the new application.

Division 2—Notices, directions and orders

476 Continuation of notices and directions S.476
(1) A notice or direction (however described) that was K:fgé/egobfé
given under the old Act and is in force s18(@s by
immediately before the commencement day Nos 27/2019
continues in force on and after the commencement ;72355‘;‘;45
day as if the old Act had not been repealed. 46, 4712020

s. 27).

(2) Despite subsection (1), a notice or direction
continued in force under that subsection ceases to
be in force at the end of the period of 2 years
beginning on the commencement day.
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S 477 477 Notifiable chemical orders
inserted by . g .
No. 39/2018 On the commencement day, a notifiable chemical
Z-rggn(gz dby order under section 30D of the old Act is taken to
Nos 27/2019 be an order made under section 154 of the new
ss 32-40, ACt
3/2020 ss 45, ’
46, 47/2020
s. 27).
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Part 16.4—Transitional provisions:

Environmental audits

478 Environmental audits

(1)

()

©)

This section applies if, before the commencement
day, an environmental auditor has notified the
Authority that the auditor has been engaged to
conduct an environmental audit under section 53U
of the old Act and the environmental audit has not
been completed as at the commencement day.

The environmental auditor may conduct the
environmental audit under the old Act or the new
Act.

Subject to this section, if the environmental
auditor conducts the environmental audit under
the old Act, the following apply to the conduct of
the audit—

(a) Part IXD of the old Act continues in effect as
if it had not been repealed,;

(b) the auditor must comply with section 216 of
the new Act in relation to an imminent state
of danger or any prescribed matter or thing
of which the auditor becomes aware when
conducting the audit;

(c) an environmental audit report, certificate of
environmental audit or statement of
environmental audit issued under the old Act
is taken—
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() to satisfy the requirements of Part 8.3
of the new Act; and

(if) to have been issued under the new Act.

479 Certificates of environmental audits and statements
of environmental audit

(1) This section applies to a certificate of
environmental audit or statement of environmental
audit—

(a) issued under the old Act before the
commencement day; or

(b) taken to have been issued under the new Act
because of section 478.

(2) The certificate of environmental audit or
statement of environmental audit may be
withdrawn or amended under section 53ZA of the
old Act.

(3) Section 213(5) and (6) of the new Act apply, with
any necessary modifications, to the certificate of
environmental audit or a statement environmental
audit.

(4) Section 53ZE of the old Act continues to apply to
the statement of environmental audit, as if that
section had not been repealed, until the end of the
period of 12 months beginning on the
commencement day.
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Part 16.5—Transitional provisions: Waste
and Resource Recovery Groups

480 Waste and Resource Recovery Groups

On the commencement day—

(@)

(b)

a Waste and Resource Recovery Group
continued under section 382 is taken to be
the successor in law of the Waste and
Resource Recovery Group of the same name
existing under section 49C of the old Act;
and

a reference to a Waste and Resource
Recovery Group existing under section 49C
of the old Act in any Act (other than this
Act), regulation, instrument or other
document is taken to be a reference to the
Waste and Resource Recovery Group of the
same name continued under section 382
unless the contrary intention appears.

481 Board of directors of Waste and Resource Recovery

Groups

On the commencement day—

(@)

all rights, property and assets that,
immediately before the repeal of the old Act,
were vested in or owned, leased or managed
by a Board of directors of a Waste and
Resource Recovery Group existing under
section 49C of the old Act are vested in or
owned, leased or managed (as the case
requires) by the board of directors of the
Waste and Resource Recovery Group of the
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(b)

(©)

same name established under section 389;
and

all debts, liabilities and obligations of the
Board of directors existing immediately
before that day become debts, liabilities and
obligations of the board of directors
established under section 389; and

the board of directors established under
section 389 is substituted as a party to any
contract entered into by or on behalf of the
Board of directors as a party and in force
immediately before that day.

482 Appointments

On the commencement day—

(@)

(b)

(©)

a person holding office as a director
appointed under section 49K (1) and (2)(a) of
the old Act is taken to continue to hold office
for the balance of the term specified in the
instrument of appointment and on the same
terms and conditions and with the same
accrued and accruing entitlements as applied
to that person immediately before that day;
and

a person holding office as a director
appointed under section 49K (1) and (2)(b) of
the old Act is taken to continue to hold office
for the balance of the term specified in the
instrument of appointment and on the same
terms and conditions and with the same
accrued and accruing entitlements as applied
to that person immediately before that day;
and

a person holding office as a Chairperson of
the Board of directors appointed under
section 49K(4) of the old Act is taken to
continue to hold office for the balance of the
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(d)

term specified in the instrument of
appointment and on the same terms and
conditions and with the same accrued and
accruing entitlements as applied to that
person immediately before that day; and

a person holding office as a Deputy
Chairperson of the Board of directors
appointed under section 49K(5) of the old
Act is taken to continue to hold office for the
balance of the term specified in the
instrument of appointment and on the same
terms and conditions and with the same
accrued and accruing entitlements as applied
to that person immediately before that day.

483 Staff and executive officers S. 483
inserted by
(1) On the commencement day— :°i83?£°18
() a person holding office as an executive ey
officer appointed under section 49Q(1) of the §32—40,
old Act is taken to continue to hold office for 3 4op0
the balance of the term specified in the 5. 27).

()

instrument of appointment and on the same
terms and conditions and with the same
accrued and accruing entitlements as applied
to that person immediately before that day;
and

the person holding office as the Chief
Executive Officer of the Metropolitan Waste
and Resource Recovery Group appointed
under section 49Q(2) of the old Act is taken
to continue to hold office for the balance of
the term specified in the instrument of
appointment and on the same terms and
conditions and with the same accrued and
accruing entitlements as applied to that
person immediately before that day; and
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(c) all persons who are employees of a Waste
and Resource Recovery Group existing
under section 49C of the old Act are taken to
continue to be employed on the same terms
and conditions and with the same accrued
and accruing entitlements as applied to that
person immediately before that day.

(2) If subsection (1) applies to a person—

(@) the service of the person as an employee of
the Waste and Resource Recovery Group
existing under section 49C of the old Act is
to be regarded for all purposes as having
been continuous with the service of the
employee with the Waste and Resource
Recovery Group of the same name continued
under section 382; and

(b) the person is not entitled to receive any
payment or other benefit by reason only of
having ceased to be an employee of the
Waste and Resource Recovery Group
existing under section 49C of the old Act.

(3) Nothing in this section prevents a person from
resigning or being dismissed as an employee of
the Waste and Resource Recovery Group existing
under section 49C of the old Act at any time after
the commencement day in accordance with the
terms and conditions of that person's employment.

S. 484 484 Delegations

inserted by

No. 39/2018

5,18 (as On the commencement day—

amended ™y (a) a delegation by a Waste and Resource
232540,45 Recovery Group under section 49P of the old
26, 11000 Act is taken to be a delegation under section
5. 27). 398; and

(b) adelegation by an executive officer or Chief
Executive Officer of a Waste and Resource
Recovery Group under section 49Q(5) of the
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485

486

487

old Act is taken to be a delegation under
section 399(5).

State-Wide Waste and Resource Recovery
Infrastructure Plans

On the commencement day, a State-Wide Waste
and Resource Recovery Infrastructure Plan
approved by the Minister under section 50AD of
the old Act is taken to be a State-Wide Waste and
Resource Recovery Infrastructure Plan approved
by the Minister under section 410(1).

Regional Waste and Resource Recovery
Implementation Plans

On the commencement day, a Regional Waste and
Resource Recovery Implementation Plan
approved by the Minister under section 50BD(6)
of the old Act is taken to be a Regional Waste and
Resource Recovery Implementation Plan
approved by the Minister under section 420.

Transition of plans already submitted

(1)

()

Despite the repeal of Division 2AC of the old Act,
a draft State-Wide Waste and Resource Recovery
Infrastructure Plan submitted to the Minister
under section 50AA of the old Act may be
approved by the Minister under section 50AD of
that Act as if that section had not been repealed.

Despite the repeal of Division 2AD of the old Act,
a draft Regional Waste and Resource Recovery
Implementation Plan submitted to Sustainability
Victoria and the Authority under section 50B of
the old Act may be approved by the Minister
under section 50BE of that Act as if that section
had not been repealed.
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Puise Part 16.6—T ransitional provisions: financial
eadings

and ss 488— matte I‘S

494)

inserted by L.

No. 39/2018 Division 1—Funds
s.18(as

amended by

Nos 27/2019

ss 32-40,

3/2020 ss 45,

46, 47/2020

s. 27).

S. 488 488 Money standing to the credit of Environment
inserted by

No. 39/2018 Protection Fund

s.18(as .
amended by On the commencement day, any money standing
NOS ZooLs to the credit of the Environment Protection Fund
3/2020ss 45, as in existence immediately before the

46, 4712020 commencement day is taken to be money standing

=20 to the credit of the Environment Protection Fund
that is established under section 441 on and after
the commencement day.

ii-s‘g?ed by 489 Money standing to the credit of General Landfill

No. 39/2018 Levy account

Z;ﬁfn(ﬁid by On the commencement day, any money standing

2‘;’;22_74(2)019 to the credit of the General Landfill Levy Account

3/2020 ss 45, as in existence immediately before the

;‘%‘7‘;’2020 commencement day is taken to be money standing
to the credit of the General Waste Levy Account
that is established and maintained under section
446 on and after the commencement day.

%S‘g?ed by 490 Money standing to the credit of Municipal and

No. 39/2018 Industrial Landfill Levy Trust Account

Z}:cgn(c?zd by On the commencement day, any money standing

e to the credit of the Municipal and Industrial

3/2020ss 45, Landfill Levy Trust Account as in existence

431.6,247,;/2020 immediately before the commencement day is

taken to be money standing to the credit of the
Municipal and Industrial Waste Levy Trust
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Account that is established and maintained under
section 448 on and after the commencement day.

491 Money standing to the credit of Sustainability Fund 549t
inserted by

Account No. 30/2018
N s.18(as
On the commencement day, any money standing amended by

to the credit of the Sustainability Fund Accountas o5 2772019

in force immediately before the commencement 3/2020s5 45,

day is taken to be money standing to the credit of f’zé‘;’zozo
the Sustainability Fund Account that is established
and maintained under section 449 on and after the
commencement day.
10ri i i S. 492
492 Priority statement and guidelines aerted by
No. 39/2018
On the commencement day— <18 s
(a) a priority statement prepared under section amended by
70B(1AA) of the old Act as in force 3732-40,
immediately before the commencement day 5 opop0
is taken to be a priority statement that is 5. 27).
prepared under section 450 of the new Act
on and after the commencement day; and
(b) any guidelines made for the purposes of
section 70A(1)(b) of the old Act as in force
immediately before the commencement day
are taken to be guidelines made under
section 451 of the new Act on and after the
commencement day.
Division 2—Landfill levy
493 Requirement to pay landfill levy S 493
: . . i inserted b
(1) This section applies if, immediately before the Es.egtg/zolé
commencement day, the holder of a licence in ;T}Sn(gsed by
respect of a scheduled premises who is liable to Nos 27/2019
pay a landfill levy under section 50S of the old 3/52325‘245
Act is required— 46, 47/2020
s. 27).
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(@) to calculate the amount of the landfill levy
that is payable in respect of the waste
deposited at the premises for the quarters
specified in section 50SB(1) of the old Act
and pay that amount to the Authority in
accordance with section 50SB(3) for the
relevant quarter; and

(b) to calculate the amount of the landfill levy
that is payable in respect of the waste
deposited at the premises for the last
financial year and pay that amount to the
Authority on or before 30 September in
accordance with section 50SB(5); and

(c) to give the Authority a written statement on
or before 1 September in accordance with
section 50W of the old Act.

(2) On the commencement day, sections 50SB and
50W of the old Act, as in force immediately
before the commencement day, continue to apply
to the holder of a licence who is liable to pay a
landfill levy under section 50S for waste deposited
at the premises until the first 30 June that occurs
after the commencement day.

Division 3—Financial assurances

S 404 494 Transitional provision—financial assurances

inserted by . .

No. 39/2018 On the commencement day, a financial assurance
s.18 (as required by the Authority under section 67B of the
amended by . d .

Nos 27/2019 old Act is taken to be a financial assurance

§s 32-40, required by the Authority for the purposes of

3/2020 ss 45,

46, 47/2020 Part 8.4 of the new Act.

s. 27).
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Part 16.7—Transitional provisions: usr
. . . . leading an
Continuation of certain appointments and ss 495-4%)
insel y
roles No. 39/2018
s.18(as
amended by
Nos 27/2019
ss 32-40,
3/2020 ss 45,
46, 47/2020
s. 27).

495 Litter enforcement officers S.495
inserted by

On the commencement day, a person holding S e
office as a litter enforcement officer under the old ~ amended by
Act is taken to have been appointed as a litter ot
enforcement officer under whichever of section 3/2020 ss 45,
114(1), (2) or (3) of the new Act is applicableon 2,72

the same terms as applied to that person

immediately before that day.

496 Residential noise enforcement officers ;ﬁf by
On the commencement day, a person who is a :°i83?£°18
council officer within the meaning of section amended by
48A(1) of the old Act is taken to be a residential 2;’222_743019
noise enforcement officer appointed under 3/2020 ss 45,
section 171 of the new Act on the same terms as f’zé‘;’zozo
applied to that person immediately before that
day.

497 Environmental auditors S. 497

inserted by
On the commencement day, a person who is an :°i83?£°18
environmental auditor appointed under section amended by
53S of the old Act is taken to have been appointed 323277
as an environmental auditor under Division 1 of 3/2020 55 45,
Part 8.3 of the new Act on the same terms as f’z‘?‘;’zozo

applied to that person immediately before that
day.
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S 498 498 Analysts
inserted b :
o 3912018 On the commencement day, a person who is an
thlgn(gse dby analyst appointed under section 57 of the old Act
Nos 27/2019 is taken to have been appointed as an analyst
e under section 245 of the new Act on the same
46, 4712020 terms as applied to that person immediately before
$.27). that day.
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Part 16.8—Transitional provisions: VCAT

matters

499 General provisions relating to VCAT

1)

)

(3)

Subject to section 475, an application to VCAT
for review of a decision made under a provision of
the old Act before the commencement day that
had not been finally determined before that day is
to continue to be determined on and after that day
as if the old Act were still in force.

Subject to section 475, a person who, immediately
before the commencement day—

(a) had aright to make an application to VCAT
for review of a decision made under a
provision of the old Act; and

(b) had not done so before that day—

may make such an application on or after that day,
within the period allowed under the old Act for
making that application, as if the old Act were still
in force and the application is to be determined as
if the old Act were still in force.

Subsection (4) applies to a decision made under a
provision of the old Act before the
commencement day that, on or after that day, is
under the Victorian Civil and Administrative
Tribunal Act 1998—

(a) affirmed or varied by VCAT; or
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(b) set aside and another decision substituted for
it by VCAT; or

(c) set aside by VCAT and another decision
made by the decision-maker on the matter
being remitted to the decision-maker by
VCAT for re-consideration.

(4) A permission arising by operation of the decision
is taken to be a permission under the new Act of a
kind that it would have been taken to be by
operation of this Chapter had an application not
been made to VCAT for review of the decision
made under the old Act.

Note

See also section 51(3) of the Victorian Civil and
Administrative Tribunal Act 1998.
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Part 16.9—Transitional provisions:
Regulations

Division 1—Saving of Environment Protection
(Industrial Waste Resource) Regulations 2009

500 Saving of the Environment Protection
(Industrial Waste Resource) Regulations 2009

Despite section 5 of the Subordinate

Legislation Act 1994, the Environment Protection
(Industrial Waste Resource) Regulations 20009,

as in force immediately before 1 July 2019, are
taken to remain in force until the day on which
section 63 of the Environment Protection
Amendment Act 2018 comes into operation.

Division 2—Saving of Environment Protection
(Vehicle Emissions) Regulations 2013

501 Saving of the Environment Protection (Vehicle
Emissions) Regulations 2013

Despite the repeal of the old Act, the Environment
Protection (Vehicle Emissions) Regulations 2013
as in force immediately before the commencement
day, are taken to remain in force during the
period—

(@) beginning on the commencement day; and

(b) ending on 10 December 2023 or, if the
regulations are revoked before that date, on
the day on which they are revoked.
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Pt169Div. 3 Division 3—Transitional regulations
(Heading and

s.502)

inserted by

No. 39/2018

s. 20.

S. 502 502 Transitional regulations
inserted by

plo. 392018 (1) The Governor in Council may make regulations
containing provisions of a savings or transitional

nature consequent on the enactment of this Act.

(2) A regulation mentioned in subsection (1) may be
retrospective in operation to the commencement
of this Act.

(3) Regulations referred to in subsection (1) have
effect despite anything to the contrary in any Act
(other than this Act or the Charter of Human
Rights and Responsibilities Act 2006) or in any
subordinate instrument.

(4) Without limiting this section, regulations made as
mentioned in subsection (1) may continue in
effect for a period of not more than 2 years
beginning on the commencement day, any
instrument or policy under the old Act.

(5) This section expires 2 years after the
commencement day.
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Sch.1 Schedule 1—Regulations

inserted by

No. 39/2018 i

53 - 1 Duties

et 1.1 Regulating the way in which duties or obligations
ss 41,42, imposed by this Act or the regulations, including

47/20205. 28). but not limited to the general environmental duty,

are performed.

1.2 Prescribing standards for the performance of
functions or duties imposed by this Act or the
regulations.

2 Septic tanks

2.1 The construction, installation, alteration,
maintenance, repair, notification and monitoring
of septic tank systems.

3 Waste and Resource Recovery Infrastructure
Planning Framework

3.1 Prescribing any thing necessary or convenient to
give effect to the Waste and Resource Recovery
Infrastructure Planning Framework.

3.2 Regulating the governance and operations of
Waste and Resource Recovery Groups.

4 Contaminated land

4.1 Investigation and assessment of suspected
contaminated land.

4.2 Assessment, management and remediation of
contaminated land.

4.3 Exempting a person or class of person in
management or control of land from a duty to
manage contaminated land or a duty to notify of
notifiable contamination, whether unconditionally
or on specified conditions and to any extent as
specified in the regulations.
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5 Financial assurances

5.1

5.2

5.3

Circumstances in which the provision of a
financial assurance by a person is a condition of a
permission.

Exempting a person or class of person from the
requirement to provide a financial assurance as a
condition of a permission.

Prescribing the financial assurance risk
assessment criteria.

6 Waste

6.1

6.2

6.3

6.4

6.5

6.6
6.7
6.8

6.9

Regulating or prohibiting things that may become
litter or waste.

Further regulating waste in connection with Part
6.3, including in relation to the loading, or moving
of, vehicles.

Regulating or prohibiting the deposit, affixing and
commission of documents (including unsolicited
documents) or advertising material.

Prohibiting the defacement of, or setting fire to,
public litter receptacles.

Regulating or prohibiting the production,
generation, collection, consignment, transfer,
transport, receipt, handling, storage, use,
management, containment, treatment and
processing of waste.

Regulating or prohibiting waste disposal.
Regulating resource recovery.

Regulating or prohibiting reuse of waste and the
use of recycled substances.

Allocating responsibility for operations in relation
to waste management, waste disposal and resource
recovery.
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6.10

6.11

6.11A

6.12

6.13

6.14

6.15

6.16

6.17

6.18

Regulating or prohibiting the supply or sale of
plastic products, plastic packaging or plastic bags.

Requiring supply of alternatives to plastic
products, plastic packaging or plastic bags.

Prohibiting the provision of false or misleading
information relating to plastic products, plastic
packaging or plastic bags.

Prescribing the period of time after which storage
of a prescribed type, class or category of waste is
taken to be waste disposal, including where stored
at the same location as the operation that
generated the waste.

Prescribing any waste or class of waste to be
priority waste.

Prescribing types, classes or categories of waste to
be industrial waste.

Prescribing priority waste to be any of the
following types of priority waste—

(a) Category A priority waste;

(b) Category B priority waste;

(c) Category C priority waste;

(d) packaged waste asbestos;

(e) any other category of priority waste.

Regulating or prohibiting any matter relating to
transport of industrial waste and the receipt of
industrial waste at any place or premises.

Prescribing any conditions or controls that apply
to any type, class or category of priority waste.

Exempting any type, class or category of priority
waste from a requirement under this Act.
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6.19 Prescribing requirements for making and keeping
records relating to the production, generation,
collection, consignment, transfer, transport,
receipt, handling, storage, use, management,
containment, treatment and processing of waste,
waste disposal or resource recovery.

6.20 Prescribing requirements for notification and
reporting relating to the production, generation,
collection, consignment, transfer, transport,
receipt, handling, storage, use, management,
containment, treatment and processing of waste,
waste disposal or resource recovery.

6.21 Prohibiting disposal of any type, class or category
of waste at a landfill site.

6.22 Exempting a person, or class of person, with
management or control of priority waste from the
duty to identify and assess alternatives to waste
disposal for the priority waste, whether
unconditionally or on specified conditions and to
any extent as specified in the regulations.

7 Waste levy scheme

7.1 The municipal districts that are subject to higher
municipal and industrial waste levy rates.

7.2 The calculation and payment of a waste levy.

7.3 The calculation of allowable rebates, including the
criteria and conditions for claiming allowable
rebates.

7.4 Regulating any other matter relevant to the
calculation or determination of a person's liability
to pay a waste levy.

8 Pollution and pollution incidents

8.1 Regulating matters in connection with pollution
incidents and notifiable incidents.
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8.2 Regulating or prohibiting the discharge, emission
or deposit into the environment of any substance
or matter.

8.3 Monitoring or observation of any discharge,
emission or deposit into the environment of any
substance or matter.

8.4 Prescribing emission standards (including noise
emission standards) and standards of maximum
permissible concentrations for emissions or
discharges to the environment.

8.5 Regulating or prohibiting the emission or
discharge of greenhouse gas substances, including
for the purposes of contributing to the State’s
long-term emissions reduction target and interim
emissions reduction targets under the Climate
Change Act 2017.

8.6 Prescribing standards for the emission or
discharge of greenhouse gas substances, including
emission intensity standards and maximum levels
of emissions of greenhouse gas substances.

8.7 Prescribing the conditions under which
greenhouse gas substances may be emitted or
discharged.

9 Environmental audits

9.1 Appointing and reappointing environmental
auditors, including the suspension and revocation
of the appointment of environmental auditors.

9.2 Regulating matters in connection with the conduct
and oversight of environmental auditors.

9.3 Regulating matters in connection with preliminary
risk screen assessments and environmental audits.
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10 Permissions

10.1

10.2

10.3

10.4

10.5

10.6

10.7

10.8

10.9

10.10

10.11

10.12

10.13

Prescribing activities or classes of activity to be
development activities, operating activities, permit
activities or registration activities.

Regulating or prohibiting exemptions from a
requirement to hold a permission.

Prescribing circumstances in which persons may,
or must not, engage in an activity or class of
activity without a permission.

Prescribing permission activities that a person or
class of person, including prohibited persons, may
not engage in.

Prescribing activities or classes of activities to be
permit activities to be administered by a council.

Determining the type of permission that must be
held by a person engaging in an activity or class
of activity.

Determining the process for changing the type of
permission that must be held by a person engaging
in an activity or a class of activity.

Regulating or prohibiting conditions to which
permissions are subject.

Regulating or prohibiting the surrender or
revocation of permissions.

Regulating procedures relating to permissions,
including applications for permissions.

Regulating the review of permissions or decisions
relating to permissions.

Regulating or prohibiting the factors considered
during the determination of decisions relating to
permissions.

Regulating consultation procedures and
requirements relating to permissions.
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11

12

13

14

15

16

Appointments
11.1 Regulating the appointment of authorised officers.

11.2 Regulating the conditions that may be placed on
the appointment of a person or a class of person
under this Act.

Noise

12.1 Regulating the prevention, minimisation or
control of noise, including—
(a) regulating or prohibiting the use, supply,
distribution or sale of any item, equipment or
vehicle; and

(b) regulating or prohibiting the manufacture or
assembly of any item, equipment or vehicle.

Better environment plans

13.1 Regulating the submission and acceptance of
proposed better environment plans.

13.2 Regulating the content of better environment
plans.

Issues of environmental concern

14.1 Regulating or prohibiting issues declared to be
issues of environmental concern.

Public Register

15.1 Regulating or prohibiting the information to be
contained in the Public Register.

Economic instruments

16.1 Regulating the administration, implementation,
compliance and enforcement of economic
instruments.

16.2 Prescribing the circumstances in which
compliance with a requirement under an economic
instrument is taken to be compliance with, or an
exemption from, a requirement under this Act.
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17

18

16.3

16.4

16.5

Regulating the rights and duties of holders of
entitlements held in relation to an economic
instrument.

Prescribing the circumstances in which the
application of an economic instrument to a
specific person or class of persons, geographical
area, segment of the environment, pollution or
class of pollution, waste or class of waste may be
set by Order of the Authority.

Regulating the approval or recognition of
compensatory measures.

Product or substance regulation

17.1

17.2

17.3

17.4
17.5

Regulating the labelling of products with respect
to standards of environmental performance.

Regulating or prohibiting the sale or supply of
products that do not comply with standards of
environmental performance.

Regulating or prohibiting the sale, use,
manufacture, assembly, construction or
installation of vehicles, facilities, equipment or
machinery or other products to ensure compliance
with prescribed standards.

Regulating or prohibiting the production of petrol.

Regulating or prohibiting the storage, use,
manufacture, containment, handling, transport or
disposal of chemical substances.

Records and notifications

18.1

18.2

Regulating the making and keeping of records
required under this Act by persons performing
functions or duties, or exercising powers, under
this Act.

Regulating the giving of notifications required
under this Act.
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18.3 Regulating the provision or reporting of
information under this Act.

Authorised by the Chief Parliamentary Counsel

494



Environment Protection Act 2017
No. 51 of 2017

Schedule 2—Amount payable as waste levy

Schedule 2—Amount payable as waste levy

Table 1

Amount of waste levy payable under
section 145(1) for each tonne of waste received

Premises in

prescribed municipal

Premises that are not
in prescribed

districts municipal districts
Date when waste is Municipal | Industrial | Municipal | Industrial
received Waste Waste Waste Waste
On or after 1 July 2021 | $105.90 | $105.90 | $52.95 $93.19
and before 1 July 2022
On or after 1 July 2022 | $125.90 | $125.90 | $62.95 $110.79
and before 1 July 2023
On or after 1 July 2023 | 8-13 fee 8-13 fee | 4-06 fee 7-15 fee
units units units units

Note

The regulations may prescribe municipal districts that are subject
to a higher waste levy payable for each tonne of municipal waste
or industrial waste that is received.

Table 2

Amount of waste levy payable under

section 145(2) for each tonne of priority

waste received

Packaged
Date when waste is waste Category | Category | Category
received asbestos | B waste Cwaste | D waste
Onor after 1 July 2021 | 2-06 fee | 17-15fee | $105.90 | $105.90
and before 1 July 2022 units units
On or after 1 July 2022 2:06 fee | 17-15fee | $125.90 | $125.90
and before 1 July 2023 units units
On or after 1 July 2023 2-06 fee 17-15fee | 8-13fee | 8-13 fee

units units units units

Note

There is no amount of waste levy payable for receiving Category
A waste as receiving Category A at a landfill is prohibited.
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The regulations may prescribe an amount payable as the waste
levy for each tonne of priority waste (other than Category B waste,
Category C waste, Category D waste or packaged waste asbestos)
that is received.
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1 General information

See www.legislation.vic.gov.au for Victorian Bills, Acts and current
authorised versions of legislation and up-to-date legislative information.

Minister's second reading speech—
Legislative Assembly: 7 June 2017
Legislative Council: 22 August 2017

The long title for the Bill for this Act was "A Bill for an Act to provide for
the continuation of the Environment Protection Authority, to specify a new
objective of the Authority, to provide for a new governance structure of the
continued Authority, to provide for the Governing Board of the Authority
and to make consequential amendments to the Environment Protection
Act 1970 and the Public Administration Act 2004 and for other purposes."

The Environment Protection Act 2017 was assented to on 24 October 2017
and came into operation as follows:

Sections 1, 2, 4, 30-32 on 1 January 2018: Special Gazette (No. 433) 12
December 2017 page 1; sections 3, 5-29, 33-46 on 1 July 2018: section 2(2).

INTERPRETATION OF LEGISLATION ACT 1984 (ILA)
Style changes

Section 54A of the ILA authorises the making of the style changes set out in
Schedule 1 to that Act.

References to ILA s. 39B

Sidenotes which cite ILA s. 39B refer to section 39B of the ILA which
provides that where an undivided section or clause of a Schedule is amended
by the insertion of one or more subsections or subclauses, the original section
or clause becomes subsection or subclause (1) and is amended by the
insertion of the expression "(1)" at the beginning of the original section or
clause.

Interpretation

As from 1 January 2001, amendments to section 36 of the ILA have the
following effects:

¢ Headings

All headings included in an Act which is passed on or after 1 January 2001
form part of that Act. Any heading inserted in an Act which was passed
before 1 January 2001, by an Act passed on or after 1 January 2001, forms
part of that Act. This includes headings to Parts, Divisions or Subdivisions in
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a Schedule; sections; clauses; items; tables; columns; examples; diagrams;
notes or forms. See section 36(1A)(2A).

« Examples, diagrams or notes

All examples, diagrams or notes included in an Act which is passed on or
after 1 January 2001 form part of that Act. Any examples, diagrams or notes
inserted in an Act which was passed before 1 January 2001, by an Act passed
on or after 1 January 2001, form part of that Act. See section 36(3A).

* Punctuation

All punctuation included in an Act which is passed on or after 1 January 2001
forms part of that Act. Any punctuation inserted in an Act which was passed
before 1 January 2001, by an Act passed on or after 1 January 2001, forms
part of that Act. See section 36(3B).

* Provision numbers

All provision numbers included in an Act form part of that Act, whether
inserted in the Act before, on or after 1 January 2001. Provision numbers
include section numbers, subsection numbers, paragraphs and subparagraphs.
See section 36(3C).

e Location of "legislative items"

A "legislative item™ is a penalty, an example or a note. As from 13 October
2004, a legislative item relating to a provision of an Act is taken to be at the
foot of that provision even if it is preceded or followed by another legislative
item that relates to that provision. For example, if a penalty at the foot of a
provision is followed by a note, both of these legislative items will be
regarded as being at the foot of that provision. See section 36B.

e Other material

Any explanatory memorandum, table of provisions, endnotes, index and
other material printed after the Endnotes does not form part of an Act.
See section 36(3)(3D)(3E).
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2 Table of Amendments

This publication incorporates amendments made to the Environment
Protection Act 2017 by Acts and subordinate instruments.

Environment Protection Act 2017, No. 51/2017

Assent Date:
Commencement Date:
Note:

Current State:

24.10.17

S.460n1.7.18:5.2(2)

S. 46 repealed Pt 4 (ss 27-46) on 1.7.19

This information relates only to the provision/s
amending the Environment Protection Act 2017

Environment Protection Amendment Act 2018, No. 39/2018 (as amended by
Nos 27/2019, 3/2020, 11/2020, 47/2020)

Assent Date:
Commencement Date:

Current State:

28.8.18

S. 19 on 28.8.18: s. 2(2) (as amended by No. 11/2020
s. 54); ss 4-18, 20-23 on 1.7.21: Special Gazette
(No. 124) 16.3.21p. 1

This information relates only to the provision/s
amending the Environment Protection Act 2017

Transport Legislation Amendment Act 2019, No. 49/20192

Assent Date:
Commencement Date:

Current State:

3.12.19

S. 186(Sch. 4 item 18) on 1.1.20: Special Gazette
(No.514) 10.12.19p. 1

This information relates only to the provision/s
amending the Environment Protection Act 2017

Authorised by the Chief Parliamentary Counsel

499



Environment Protection Act 2017
No. 51 of 2017

Endnotes

3 Amendments Not in Operation

This version does not contain amendments that are not yet in operation.
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4 Explanatory details

L Pt 4 (Headings and ss 27—46) (repealed): The amendment proposed by
section 21 of the Environment Protection Amendment Act 2018,

No. 39/2018 (as amended by Nos 27/2019, 3/2020, 11/2020, 47/2020) is not
included in this publication due to the earlier repeal of Part 4 by section 46 of
the Environment Protection Act 2017, No. 51/2017.

Section 21 reads as follows:
21 Part 4 repealed

Part 4 of the Principal Act is repealed.

2 Table of Amendments (Transport Legislation Amendment Act 2019):
The amendment proposed by section 186(Schedule 4 item 18.1) of the
Transport Legislation Amendment Act 2019, No. 49/2019 is not included
in this publication because section 338(a) is not part of this Act on the
commencement date of section 186(Schedule 4 item 18.1).

Section 186(Schedule 4 item 18.1) reads as follows:
18 Environment Protection Act 2017

18.1 In section 338(a), for "Roads Corporation”
substitute "Secretary to the Department of
Transport".
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